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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of Harry C. Marcus, dated July 3, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

---------------------------------------x 

DEPOSITION OF HARRY C. MARCUS 

New York, New York 

Tuesday, July 3, 2001 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 123386 

97 Civ. 8399 (RWS) 

COPY 

,_ 
,_¢-.., 
,_¢-.., 

µ 

ESQUIRE™ 
D, E P O S I T I O N S E RV I C E S 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.944.9454 

Fax 212.557.5972 



1 

• 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 

July 3, 2001 

9:55 a.m. 

Deposition of HARRY C. MARCUS, held at 

the offices of Morgan & Finnegan, LLP, 345 

Park Avenue, New York, New York, pursuant to 

Notice and Subpoena, before Annette 

Arlequin, a Certified Shorthand Reporter and 

a Notary Public of the State of New York. 
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2 AP PE AR AN CE S: 

3 
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5 

6 
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11 

12 
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16 

17 

18 

19 

20 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway, 5th Floor 

New York, New York 10003-9518 

BY: DAVID B. GOLDSTEIN, ESQ. 

MICHAEL KRINSKY, ESQ. 

LATHAM & WATKINS. 

Attorneys for Defendants and Harry C. Marcus 

885 Third Avenue 

New York, New York 10022-4802 

BY: JOHN J. KIRBY, JR., ESQ. 

ELENA C. NORMAN, ESQ. 

21 AL S 0 

22 

PRESENT: 

23 

24 

25 

A. ROSS WOLLEN, ESQ . 
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IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed ~efore any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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• 

• 

1 

2 

3 

4 

H A R R Y C. MARCUS, called as a 

witness, having been duly sworn by a Notary 

Public, was examined and testified as 

5 follows: 

6 EXAMINATION BY 

7 MR. GOLDSTEIN: 

8 Q. 

9 record. 

A. 

Q. 

A . 

10154. 

Please state your full name for the 

Harry C. Marcus. 

What is your business address? 

345 Park Avenue, New York, New York, 

(Plaintiff's Exhibit 389, Notice of 

10 

11 

12 

13 

14 

15 

16 

Deposit-ion and subpoena, marked for 

identification, as of this date.) 

17 BY MR. GOLDSTEIN: 

18 Q. Let me show you what we've previously 

19 marked as Plaintiff's 389, and that's a Notice 

20 of Deposition and a subpoena directed to you to 

21 appear for a deposition in this case. 

22 And do you recall seeing that 

23 document? 

24 

25 

A. 

Q. 

Yes, I did see it. 

Okay. And you're here pursuant to 

5 
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Marcus 1 

2 

3 

4 

5 

6 

that notice and subpoena? 

7 bar? 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

12 state bars? 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

Yes. 

You are an attorney, Mr. Marcus? 

Yes. 

And when were you admitted to the 

1965. 

And that's in the State of New York? 

Yes. 

And are you admitted to any other 

Pro hac vice, that's it. 

Other than pro hac vice? 

No. 

I take it you're admitted to the 

17 federal courts here in New York? 

18 

19 

A. 

Q. 

Yes. 

Have you been a lawyer, an attorney, 

20 continuously since 1965? 

21 

22 

A. 

Q. 

Yes. 

And you remain in good standing with 

23 the New York Bar? 

24 

25 

A. 

Q. 

Yes. 

And have you ever been subjected to 

6 
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1 

2 

3 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Marcus 

Yes. 

Were they trademark matters? 

No. 

Other intellectual property issues? 

Two of them were. 

And just very generally what were the 

8 nature of the issues? 

9 

10 

A. 

Q. 

11 litigation? 

12 

13 

A . 

Q. 

14 legal work? 

15 

16 

A. 

Q. 

17 before? 

18 

19 

A. 

Q. 

The issues that -

Trademark, copyright, patent 

There were two involving patents. 

·And the other one was related to your 

Yes. 

Have you ever testified at trial 

No. 

Have you ever been retained to 

20 testify as an expert? 

21 

22 

A. 

Q. 

No. 

You're also an attorney for General 

23 Cigar in this litigation; is that correct? 

24 

25 

A. 

Q. 

That's correct. 

Did you participate in the decision 

8 



• 

• 

• 

1 

2 A. 

Marcus 

No. 

3 Q. Where did you attend law school? 

4 A. New York University. 

5 Q. And you graduated in what year? 

6 A. 1964. 

7 Q. And then you went from -- after 

8 graduation, did you go straight into practice? 

9 A. Yes. 

10 Q. And where did you go into practice? 

11 

12 

13 

14 

15 

A. Morgan, Finnegan, Durham & Pine. 

Q . That's the law firm with a slightly 

ddfferent name that you're at today? 

A. Correct. 

Q. And you've been with Morgan, I'll 

16 call it, Morgan & Finnegan. 

17 

18 

A. 

Q. 

Yes, that's its present name. 

You've been with Morgan & Finnegan 

19 through your entire career? 

20 

21 

A. 

Q. 

Yes. 

Did you ever take any leaves to go do 

22 other types of work, government work or teaching 

23 or anything like that? 

24 

25 

A. 

Q. 

No. 

I understand you're a partner in 

10 
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1 Marcus 

• 2 Morgan? 

3 A. Yes. 

4 Q. And when did you become a partner? 

5 A. It was in 1973. 

6 Q. And in what areas do you practice? 

7 A. Intellectual property. 

8 Q. Across the gamut? When I say that, 

9 copyright law? 

10 A. I don't do much of that. 

11 Q. Trademark? 

12 A . Patents, trademarks, trade secrets. 

• 13 Q. Is there an area that's 
.... 

your 

14 principal area? 

15 A. No. I do patents and trademarks 1. s 

16 what I do. 

17 Q. Has that changed over time? I guess 

18 my focus would be in the late 1970s, early 

19 1980s, was your primary work different than what 

20 it is today? 

21 A. No, it just depended on what was 

22 active at the time. 

23 Q . Have you always -- since you started 

• 24 practicing, have you always done trademark work? 

25 A. Yes. 



• 

• 

• 

1 

2 Q. 

Marcus 

When you joined Morgan & Finnegan in 

3 1964 

4 A. When you say joined them, you mean as 

5 an associate? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q. When you started working there. When 

you came out of law school and started there. 

A. 1964. 

Q. Was General Cigar a client at that 

time of Morgan and Finnegan? 

A. Yes. 

Q. And at that time it was General 

Cigar, later it became Culbro? 

A. Yes. 

Q. Do you know how long before you were 

16 there that General Cigar was a client of Morgan 

17 & Finnegan? 

18 A. It would only be a guess. I don't 

19 know for sure. 

20 Q. You don't know if it goes back 20 

21 years, 30 years, that kind of thing? 

22 A. I think it would only be about 10 

23 years, 15. 

24 Q. Are you currently in, I guess what I 

25 would use, in charge of the General Cigar 

12 
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• 

1 

2 

3 

4 

Marcus 

account with Morgan & Finnegan? 

A. Yes. 

Q. And how long have you been in that 

5 capacity with General Cigar? 

6 

7 sure. 

8 

9 

10 

11 

12 

13 

14 

15 

A. I would say 20 years. I'm just not 

MR. KIRBY: I assume you mean how long 

have you been in that capacity with Morgan & 

Finnegan. 

MR. GOLDSTEIN: Yes, I mean as the 

attorney in charge of the General Cigar 

account. 

A. I would say at least 20 years. 

Q. The first document I have from you in 

16 this case is a 1978 letter. 

17 A. More than 20 years. 

18 Q. Do you think at that time you were 

19 already the lead lawyer at Morgan? 

20 A. It was more than 20 years. 

21 Q. At the time of that letter you 

22 think - -

23 A . Which letter? 

24 Q. There was an April 1978 letter. 

25 A. Yes, I was in charge. 

13 
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• 

• 

1 Marcus 

2 A. Patent work. 

3 Q. Other than trademark and patent work, 

4 anything else for them? 

5 A. No. 

6 Q. Who is your, currently who is your 

7 primary contact or contacts at General Cigar? 

8 A. Ross Wollen, John Webber. 

9 Q. In the late '70s and early '80s, do 

10 you recall who you primarily dealt with at 

11 General Cigar? 

12 A . Charles Sparkes, Paul Garbo. 

13 Q. Do you recall if you dealt directly 
ｾ＠

14 with the Cullmans as a general .matter at that 

15 time? 

16 A. Not as a general matter. 

17 Q. Infrequently? 

18 A. Yes. 

19 Q. And in the period from the late '80s 

20 to the early '90s, say '89 to '93, do you recall 

21 who you primarily dealt with at General Cigar? 

22 A. I would say Milstein and Ross Wollen, 

23 the best of my recollection . 

24 You're cutting it fine with those 

25 years. It's hard for me to distinguish one year 

17 
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• 

• 

1 

2 

3 

Marcus 

from the next. 

Q. Have you done any trademark work for 

4 either General Cigar or Culbro outside of the 

5 United States? 

6 

7 

MR. KIRBY: I object to the question. 

I don't understand it. 

8 BY MR. GOLDSTEIN: 

9 Q. Were you involved in trademark 

10 applications or trademark matters on behalf of 

11 General Cigar and Culbro outside of the United 

12 States? 

13 A. You mean filing outside the United 

14 States? 

15 Q. Either applications or supporting 

16 local attorneys in challenges or litigations 

17 A. Yes. 

18 Q. -- in European countries. 

19 A. Yes. 

20 Q. And what about in Latin America? 

21 A. I don't recall that. 

22 Q. You don't recall any in Latin 

23 America? 

24 A. No. 

25 Q. Did General Cigar -- General Cigar 

18 
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• 

• 

Marcus 1 

2 Q. Were you asked by General Cigar to do 

3 legal work related to Cohiba? 

4 

5 

A. 

Q. 

Legal work, yes. 

Do you recall what you were first 

6 asked to do? 

A. To apply for registration. 7 

8 Q. At the time you were asked to apply 

9 for registration, do you recall being told 

10 anything about the word "Cohiba"? 

11 

12 

13 

A. 

Q . 

A. 

Not when I was first asked, no. 

And who first asked you? 

To the best of my recollection, it 

14 was Charles Sparkes. 

15 Q. And is it your recollection that what 

16 you were asked to do was on behalf of General 

17 Cigar to apply to register the mark Cohiba in 

18 the class for cigars? 

A. Yes. 19 

20 Q. And do you recall sitting here today 

21 or having reviewed the documents, being told 

22 anything about Cohiba other than to register it 

23 for cigars? 

24 MR. KIRBY: You want to break that up 

25 or do you want to make it compound? 

21 



• 

• 

• 

1 

2 

Marcus 

MR. KIRBY: Thank you, counsel. 

3 BY MR. GOLDSTEIN: 

4 Q. It's a January 2nd -- it has in 

5 handwriting, 1-2-78 on top, and Mr. Sparkes has 

6 testified that that's his handwriting. 

7 I'd ask you to take a look at that 

8 document. 

9 (Witness complies.) 

10 Q. And it says, it gives a definitiori of 

11 the word Cohiba, cohibir, and it says, "For 

12 pending action on Cohiba, gave this definition 

13 to Harry for response as to nearest meaning of 

14 Cohiba." 

15 I'm asking you if you have a 

16 recollection of Mr. Sparkes giving you this 

17 definition. 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: You're reading part of the 

document, counsel. 

MR. GOLDSTEIN: Right. 

MR. KIRBY: You want to read the rest 

of the document? It says, "No such word." 

MR. GOLDSTEIN: Sure. He wrote, "No 

such word. May be a part of the verb form." 

And on top, "Cohibir" parens, looks like V-A 

27 
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• 

• 

Marcus 1 

2 

3 

4 

5 

"to cohibit, prohibit, restrain." 

MR. KIRBY: And it has a date. 

MR. GOLDSTEIN: 1-2-78, which I did 

read. 

6 BY MR. GOLDSTEIN: 

7 Q. My first question is, do you recall 

8 him giving you this document? 

9 

10 

A. 

Q. 

No. 

Okay. Do you recall him telling you 

11 over the telephone a definition for the word 

12 "cohibir"? 

13 

14 

A. 

Q. 

No. 

Do you recall him in person giving 

15 you a definition for the word "cohibir"? 

16 

17 

A. 

Q. 

No. 

Do you recall him giving you a 

18 definition over the telephone for the word 

19 "Cohiba"? 

A. No. 

Q. Or in person for the word "Cohiba"? 

A. No. 

Q . And looking at this document, that 

20 

21 

22 

23 

24 does not refresh your recollection one way or 

25 the other? 

28 



29 

1 Marcus 

• 2 A. It does refresh my recollection as to 

3 the fact that I learned that somebody told me 

4 about cohibir. That's all I recall. I don't 

5 recall how it happened or who gave it to me. 

6 Q. And do you recall when it happened? 

7 In other words, do you recall whether it was 

8 before you applied to register the mark? 

9 A. No, I don't remember. I think it was 

10 after though. 

11 Q. Let me show you what we marked as 

12 Plaintiff's 390 . 

• 13 MR. KIRBY: This is Plaintiff's 390? 

14 MR. GOLDSTEIN: Yes. 

15 MR. KIRBY: Thanks. What deposition 

16 was that marked in? 

17 MR. GOLDSTEIN: What's that? 

18 MR. KIRBY: What deposition was that 

19 marked? 

20 MR. GOLDSTEIN: We just marked it. 

21 MR. KIRBY: Oh, you just marked it. 

22 I'm sorry. 

23 BY MR. GOLDSTEIN: 

• 24 Q. And this 1S a letter dated February 

25 16, 1978 unsigned from Mr. Sparkes to you. 



• 

• 

• 

1 

2 

3 

A. 

Q. 

Marcus 

Uh-huh. Yes. 

Did you review this document prior to 

4 your deposition? 

5 

6 

A. 

Q. 

Yes. 

And do you recall this is how you 

7 were asked to apply for the name Cohiba? 

8 

9 

10 

A. 

Q. 

A. 

You mean is this the way I was asked? 

Yes. 

I received this letter, that's how I 

11 learned that they wanted to apply for it. 

12 

13 

Q . And your recollection is that's how 

you learned that General Cigar wanted to apply 

14 for the application? 

15 

16 

A. 

Q. 

Yes. 

You don't recall previous 

17 conversations in which you were told, this is 

18 what we want to you do? 

19 

20 

21 

A. 

Q. 

document 

I don't believe there were any. 

Do you recall if with this 

it says, "Enclosed are some labels 

22 showing the use of these trademarks as well as 

23 the box wrapping showing the product and number 

24 of c~gars as well as the name of the 

25 manufacturer." 

30 
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• 

• 

1 

2 

Marcus 

Do you recall if you received 

3 anything else with this letter? 

4 A. I have no independent recollection of 

5 that. 

6 Q. Do you recall what you did following 

7 receipt of this letter? 

8 

9 

A. 

Q. 

Not specifically. 

Do you recall if you prepared the 

10 trademark application or do you recall if you 

11 had somebody else do that within your office? 

12 

13 

A . 

Q. 

I don't remember. 

At that time in 1978, would it have 

14 been your practice to do the physical work of 

15 the application or would it more likely have 

16 been assigned to an associate? 

17 

18 

A. 

Q. 

An associate. 

And do you recall who participated 

19 with you? 

20 

21 

22 

23 

24 

25 

A. No. 

MR. GOLDSTEIN: Why don't we mark 

this. This will be 391. 

{Plaintiff's Exhibit 391, Letter dated 

3-3-78 from Marcus to Sparkes, marked for 

identification, as of this date.) 

31 
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• 

• 

Marcus 1 

2 

3 

BY MR. GOLDSTEIN: 

Q. Let me show you what we've just 

4 marked as Plaintiff's 391, which is a March 3rd, 

5 1978 letter from you to Mr. Sparkes, and I take 

6 it that is your signature? 

7 

8 

A. 

Q. 

Correct. 

And it's, I guess, a conveyance 

9 letter of the original copies of the application 

10 to register the Cohiba and Cienfuegos 

11 trademarks? 

A . Two applications. 12 

13 Q. -Right. One fo~ Cohiba and one for 

14 Cienfuegos? 

15 

16 

A. 

Q. 

Yes. 

Do you have any recollection of doing 

17 anything between February 16th and March 3rd 

18 other than preparing the application? 

19 

20 

A. 

Q. 

I don't remember preparing it. 

Okay. Do you remember having any 

21 conversations with anybody in this time period 

22 February 16th through March 3rd about Cohiba? 

23 

24 

A . 

Q. 

No. 

Do you recall learning anything about 

25 Cohiba during this time period? 

32 
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• 

• 

1 

2 

3 

4 

5 

6 

Marcus 

A. I don't believe I did. 

Q. And then you strike the question. 

(Plaintiff's Exhibit 392, Transmittal 

letter dated 3-9-78 from Sparkes to Marcus, 

marked for identification, as of this date.) 

7 BY MR. GOLDSTEIN: 

8 Q. Let me show you what we've marked as 

9 Plaintiff's 392, which is a transmittal letter 

10 from Mr. Sparkes to you dated March 9, 1978 

11 regarding the Cohiba and Cienfuegos 

12 applications . 

13 

14 

15 

A. 

Q. 

Do you see that? 

Yes. 

Did you review this document in 

16 preparation for your deposition? 

17 A. I don't recall seeing it. 

18 Q. In it he states that, "In response to 

19 your letter of March 3rd, we're returning the 

20 signed applications for the above identified 

21 trademarks for filing in the U.S. Patent and 

22 Trademark Office." 

23 

24 

25 

happening? 

A. 

Do you have any recollection of that 

No. 

33 
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• 

• 

1 

2 Q. 

Marcus 

Do you have any recollection of any 

3 discussions about Cohiba between the time that 

4 you transmitted the draft application or the 

5 application for execution and it was returned to 

6 you? 

7 A. I don't remember any such 

8 conversations. 

9 Q. I take it you don't recall learning 

10 anything in that time period about Cohiba? 

11 

12 

13 

14 

15 

A. I don't believe I did. 

Q . And then was it your office that 

filed the applicatibn to the trademark office? 

A. Yes. 

Q. In the let me just show you the 

16 application which was previously marked --

17 

18 

MR. GOLDSTEIN: Off the record. 

(Discussion off the record.) 

19 BY MR. GOLDSTEIN: 

20 Q. In the application itself it says in 

21 the second paragraph, "The trademark was first 

22 used on the goods on February 13, 1978, was 

23 first used in interstate commerce on February 

24 

25 

13, 1978 and is now in use in such commerce." 

Do you see that? 

34 



• 

• 

• 

1 Marcus 

2 A. Yes. 

3 Q. Other than information that 

4 Mr. Sparkes gave to you in the February 16 

5 letter, do you have any independent knowledge of 

6 the cigars being first used in commerce on that 

7 date? 

8 A. No. 

9 Q. And to your knowledge, did Morgan & 

10 Finnegan do anything to determine the accuracy 

11 of that statement other than to sort of take the 

12 letter from Mr. Sparkes at face value? 

13 A. No, we didn't do anything other than 
.... 

14 our normal routine way of handling these things.· 

15 Q. And what was that? 

16 A. We relied on the client. 

17 Q. Did you know at the time what the, 

18 what that use in interstate commerce was? 

19 A. Do I recall now? 

20 Q. Did you know at that time. 

21 A. It was a shipment, an interstate 

22 shipment. 

23 Q . Do you recall the extent of that 

24 shipment? 

25 A. No. 

35 
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• 

• 

1 Marcus 

2 Q. Did you know at the time? 

3 A. I don't think so. 

4 Q. Did you at some point learn that 

5 there was an association between Cohiba for 

6 cigars and Fidel Castro? 

7 A. At some point. 

8 Q. Do you recall when that was? 

9 A. No. 

10 Q. Based on a review of documents, 

11 either in terms of what you produced to us that 

12 had been previously withheld as privileged or in 

13 preparation for your deposition, did you review 

14 documents that refreshed your recollection as to 

·15 when you first learned of a connection between 

16 the Cohiba cigar and Fidel Castro? 

17 

18 

19 

20 

21 

A. Can I have the question read back? 

MR. KIRBY: Yes, please. 

A. It's a long question. 

MR. GOLDS TE IN: We can strike the 

question. 

22 BY MR. GOLDSTEIN: 

23 

24 

Q . Okay. In preparation for your 

deposition, did you review any documents that 

25 showed when you learned about this association 
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2 between Castro and the Cohiba? 

3 

4 

5 

6 

7 

A. 

knowledge 

Q. 

A. 

8 it. 

9 Q. 

MR. KIRBY: I object to the question. 

I reviewed documents that reflect 

of it. 

Okay. 

I don't know when I first learried of 

Any recollection you have sitting 

10 here today would be based on documents that you 

11 looked at recently? 

12 

13 

A. 

Q. 

Yes . 

Do you recall learning soon after the 

14 application that you made fo~ Cohiba for G•neral 

15 Cigar, that another company had applied to 

16 register the name prior to General Cigar? 

17 

18 

19 that? 

20 

21 

A. 

Q. 

A. 

Q. 

I have no independent recollection. 

You've reviewed documents that showed 

Yes. 

And any recollection you have sitting 

22 here today, any knowledge you have sitting here 

23 day would be based on those documents? 

24 A. Well, it would have been refreshed by 

25 the documents. 

37 



• 

• 

1 

2 Q. 

Marcus 

Looking at those documents, does that 

3 refresh your recollection that you now have like 

4 in your mind an independent recall, in other 

5 words, knowledge independent of the documents? 

6 

7 

8 

MR. KIRBY: I object to the form of 

the question. 

A. I have a general recollection of an 

9 application being filed by another company. 

10 

11 

12 

13 

14 

15 

16 

MR. GOLDSTEIN: You want to mark 

this? 

(Plaintiff's Exhibit 393, Beneficial 

Capital Corp. applic~tion for Cohiba dated 

3-24-78, marked for identification, as of 

this date.) 

MR. GOLDSTEIN: This is 393. 

17 BY MR. GOLDSTEIN: 

18 Q. I'm showing you what's been marked as 

19 Plaintiff's 393 and this is a document, the date 

20 3-24-78 on top and then it says, "CHS." This 

21 document was previously produced to us where a 

22 circled part on the bottom was redacted, and the 

23 document, according to prior testimony, was 

24 

25 

prepared by Mr. Sparkes. 

Do you recall reviewing this document 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Marcus 

deposition, the document the witness saw, 

Mr. Sparkes saw, was redacted. 

MR. KIRBY: So what you're trying to 

make clear on the record is that he didn't 

testify that the circled copy was, in fact, 

his handwriting. 

MR. GOLDSTEIN: Right. There's no 

testimony on whose handwriting it is. 

can speculate. 

MR. KIRBY: I refuse to engage in 

We 

that, but r was just trying to make clear I 

understood what you're telling the witness 

about the province of this document. 

15 BY MR. GOLDSTEIN: 

16 Q. Do you have a recollection of 

17 Mr. Sparkes calling you to get a copy of this 

18 Beneficial Capital Corp. application for Cohiba? 

19 

20 

A. 

Q. 

No, I don't. 

But you did review this document 

21 prior to your deposition? 

22 

23 

24 

A. Yes. 

Q . And do you recall -- he says -- the 

document says, "Sent him CAA Bulletin 503 

25 showing filing information." 
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2 Do you have any rec~llection of 

3 receiving something, a piece of paper regarding 

4 the Beneficial application? 

5 A. It was a long time ago. No, I have 

6 no recollection of it. 

7 Q. Do you recall getting something 

8 regarding the Beneficial Capital Corp. filing? 

9 A. I don't have any recollection of 

10 that. 

11 Q. Let me show you what was previously 

12 marked as Plaintiff's Exhibit 365. It's a March 

13 27, 1978 letter from Mr. Sparkes to you and it 
... 

14 says, "Re: The Culbro TM 3 Cohiba U.S. new 

15 application." "Enclosed is a photocopy of the 

16 article from the Miami Herald supplement Tropic 

17 of March 19, 1978 about which Mr. Garbo informed 

18 you in his telephone call today." 

19 Do you have a recollection of 

20 receiving this letter? 

21 A. No. 

22 Q. Do you have a recollection of 

23 receiving an article from Tropic? 

24 A. I don't have any independent 

25 recollection of that. 

41 



• 

• 

• 

1 
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5 
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you not do that too. 

MR. GOLDSTEIN: 

clear on what I asked. 

MR. KIRBY: Yes. 

The record will be 

6 BY MR. GOLDSTEIN: 

7 Q. Do you recall if you _reviewed the 

8 Tropic article at the time it was provided to 

9 you? 

10 A. I don't have an independent 

11 recollection of reading it at that time, but I'm 

12 sure I did . 

13 Q. Do you know if anybody else at your 

14 office also reviewed the Tropic article? 

15 

16 

A. 

Q. 

I don't recall·. 

In the letter it says, "Enclosed is a 

17 photocopy of the article from the Miami Herald 

18 supplement Tropic of March 19, 1978 about which 

19 Mr. Garbo informed you in his telephone call 

20 today." 

21 Do you recall anything about the 

22 telephone call? 

23 A . Not really. 

24 Q. Do you recall being asked to do 

25 anything with respect to the Tropic article? 
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A. Not independently of documents. 

MR. GOLDSTEIN: Why don't we mark 

this. 

(Plaintiff's Exhibit 394, Miami Herald 

Tropic article of 3-19-78, marked for 

identification, as of this date.) 

8 BY MR. GOLDSTEIN: 

9 Q. I'm showing you a document that we 

10 just marked as Plaintiff's 394; is that correct? 

11 

12 

13 

14 

A. Yes. 

Q . On the front page it says, "Tropic." 

And I also gave you a document that 

says, "Plain Brown Wrapper." It has~ picture 

15 of a big cigar with a band that has the word 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"Cuba." That document was previously marked as 

Plaintiff's 342 and was produced to us by 

General Cigar with the Bates numbers 12 through, 

GC 12 through GC 16, and on the second page 

there's some underlying and handwriting, and 

it's my recollection that's how it was produced 

to us. It doesn't look like --

MR. KIRBY: Let me make sure I 

understand. This document was previously 

marked --
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1 Marcus 

• 2 was at the word where in the New York 

3 article before "the brand" is a parens 

4 "the," and then the next line in front of 

5 the "self" is "him," so it would say "the 

6 brand and himself." 

7 MR. KIRBY: All right. I will accept 

8 that, but I want the record clear you're not 

9 claiming anything was redacted from the 

10 article that was submitted to you. 

11 MR. GOLDSTEIN: No. It looks like it 

12 was a three hole punch . 

• 13 MR. KIR.BY: All right. 
... 

So we're using 

14 the other article here to .supply some words 

15 here. 

16 BY MR. GOLDSTEIN: 

17 Q. Do you have a recollection that it 

18 was this reference to Cohiba in the article, the 

19 Tropic magazine, that Mr. Sparkes was bringing 

20 to your attention? 

21 A. I don't have an independent 

22 recollection, but I believe it was. 

23 Q . And based on this article and the 

• 24 letter and your conversation with Mr. Garbo, did 

25 you then do something? 
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1 Marcus 

2 A. I did something. 

3 Q. What do you recall doing? 

4 A. I read it. 

5 Q. And do you recall writing a letter in 

6 response to your client? 

7 A. I recall writing a letter to the 

8 client. 

9 Q. Do you recall doing anything other 

10 than reading the article and writing the letter? 

11 A. I have no recollection of anything 

12 else . 

13 Q. Do you recall having anybody in your 

14 office doing any fact investigation? 

·15 A. I have no recollection of that. 

16 Q. Do you recall having -- you yourself 

17 doing any fact investigation? 

18 A. I don't recall whether or not I did. 

19 Q. Do you have any recollection of you 

20 doing any legal research? 

21 A. I don't recall whether or not I did. 

22 Q. Do you recall whether anybody in your 

23 office was tasked to do legal research? 

24 

25 

A. 

Q. 

I don't recall. 

Do you recall if you asked the client 
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for any other information they might have about 

3 Cohiba? 

4 

5 

6 

A. I don't recall whether or not I did. 

Q. I'm showing you what was previously 

marked as Plaintiff's Exhibit 366. It's an 

7 April 17, 1978 letter from you to Mr. Sparkes; 

8 is that correct? 

9 

10 

A. 

Q. 

Yes. 

And that's your signature on the 

11 second page? 

12 

13 

A . 

Q. 

Yes. 

And this letter, you reviewed this in 

14 preparation for·your deposit~on? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. Did you have an independent 

recollection of the letter prior to your review 

of it? 

A. Yes. 

Q. In the letter you respond -- am I 

correct that you're responding both to the 

Tropic article and to the query about Beneficial 

Capital Corp.? 

A. Yes. 

Q. And in the second paragraph in the 
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middle you say, "In the meantime, I managed to 

3 obtain a copy of the application drawing which 

4 is enclosed," referring to the Beneficial 

5 Capital application, and that's the third page 

6 of this document. 

7 

8 

9 

10 

11 

12 

13 

A. Yes. 

Q. The one that has GC 45. 

A. Okay. 

Q. Do you recall how you got that page? 

A. No. 

Q. In it, in the letter, the previous 

sentence says, "I have asked them to pick up a 

14 copy of the file as soon as it becomes 

15 available," referring to the pending application 

16 file? 

17 

18 

A. 

Q. 

I see that. 

Does that suggest to you that you got 

19 this third page, the drawing, from somewhere 

20 other than the trademark file? 

21 

22 

23 

24 

A. 

Q. 

A . 

Q. 

It seems to suggest that. 

Do you have any recollection of that? 

Not independently of the letter. 

Do you have any recollection of 

25 contacting Beneficial directly? 
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5 
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Q. 

A. 

Q. 

Marcus 

I don't believe I did. 

Or anybody in your office? 

I don't believe anybody did. 

Looking at the letter, do you have 

6 any knowledge as to where you got the drawing 

7 from? 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

No. 

And no independent recollection. 

I don't recall how I got it. 

Did you yourself ever have any 

12 contact with Beneficial Capital? 

13 

14 

A. 

Q. 

No. 

Do you have any kno~ledge of Gener~l 

15 Cigar having any contact with Beneficial 

16 Capital? 

17 

18 

A. 

Q. 

No. 

In the next paragraph you say, "As 

19 for the article, the reported Customs 

20 confrontation involving the private Cohiba brand 

21 of the 'maximo lider' does not, in our opinion, 

22 represent an obstacle to Culbro's adoption and 

23 

24 

25 

registration of the mark. We've reached this 

conclusion for several reasons." 

And do you see that? 
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Q. 

Marcus 

Yes. 

Is your conclusion based on any other 

4 information that General Cigar provided you 

5 other than the Tropic article? 

6 

7 

8 

9 

10 

MR. KIRBY: You mean the conclusion 

referred to in this letter? 

MR. GOLDSTEIN: "We've reached this 

conclusion for several reasons." 

A. I don't have any independent 

11 recollection apart from what appears in the 

12 

13 

14 

letter . Whatever the letter indicates is what I 

based it on. 

Q. Okay. Do you recall a~king General 

15 Cigar if they had any internal documents 

16 regarding Cohiba when you were preparing this 

17 letter? 

18 

19 

A. 

Q. 

I don't recall asking about that. 

Do you recall if they provided you 

20 with any documents that they had that referred 

21 to Cohiba prior to your preparation of this 

22 letter; in other words, between the Sparkes 

23 letter to you and this letter to Sparkes? 

24 

25 

MR. KIRBY: 

foundation. 

I object to the lack of 
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8 

9 

10 

11 

12 

13 

that. 

Marcus 

A. What's the question? 

(Question was read back as follows: 

"QUESTION: Do you recall if they 

provided you with any documents that they 

had that referred to Cohiba prior to your 

preparation of this letter.; in other words, 

between the Sparkes letter to you and this 

letter to Sparkes?") 

A. I don't have any recollection of 

Q . I mean you recognize as you point out 

in your paragraph first, that at the time of 
.... 

14 this occurrence, in other words, the time of the 

15 occurrence in the article, that was four years 

16 ago, that was four years earlier. You are aware 

17 that he was writing about something that took 

18 place in 1974? 

19 A. It says that. 

20 Q. Okay. And in the second you said, 

21 "As pointed out in the article, the Cohiba 

22 cigars made in Cuba are Castro's private brand. 

23 They are not in general distribution." 

24 Do you recall doing anything to 

25 determine what the status of the Cohiba in Cuba 
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was between 1974 and 1978? 

A. 

Q. 

You've got to put a time frame on it. 

Between receiving the letter from 

5 Mr. Sparkes sending you the Tropic article, 

6 which was dated March 27, 1978, and you 

7 preparing and sending this letter back --

8 

9 

10 

A. 

Q. 

A. 

Okay. 

to Mr. Sparkes. 

In that time frame, what's your 

11 question? 

12 

13 

Q . Did you do anything -- in the second 

you refer to the fact that these Cohiba cigars 

14 are Castro's private brand and they are not in 

·15 general distribution. I'm asking you if you 

16 ever determined the status of the Cohiba cigar 

17 in Cuba between 1974 and 1978. 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: I object to the form of 

the question if you're trying to imply 

there's no foundation for the question if 

you're trying to imply that there was some 

difference between 1974 and 1978 and that's 

in the article . I object. 

MR. GOLDSTEIN: No. I'm asking if he 

did anything to determine whether there was 
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2 Q. 

Marcus 

Mr. Marcus, do you recall doing 

3 anything to determine whether there had been any 

4 change in the status of the Cuban Cohiba use in 

5 Cuba between 1974 and 1978? 

6 A. I can't answer that question. You're 

7 making assumptions in there that I don't think 

8 are correct. 

9 Q. I'm not making any assumptions. I'm 

10 asking you a straightforward question. 

11 A. I can't answer the question as 

12 phrased . 

13 Q. -Did you do anything to determine what 

14 the use was of the Cuban Cohiba in Cuba at the 

15 time you wrote this letter other than rely on 

16 the Tropic article? 

17 A. I don't mean to quibble, but your 

18 words, you're not accurately reflecting what 

19 this article says. 

20 

21 

22 

Q. 

article. 

A. 

I'm not making reference to the 

Ignore the article. 

I can't answer the question. You're 

23 making an assumption that I don't think is 

24 

25 

correct. 

Q. I'm not making any assumptions. 
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A. You're referring to a Cuban Cohiba 

and use in Cuba. I don't think the article 

4 reflects that. 

5 Q. Did you do anything to determine 

6 whether there was any use of the Cuban Cohiba in 

7 Cuba in 1978? 

8 

9 

10 

MR. KIRBY: Other than what's referred 

to in the article; in other words, other 

than what's stated in the article/? 

11 BY MR. GOLDSTEIN: 

12 

13 

14 

15 

16 

Q . 

article. 

A. 

Q. 

A. 

Other than what's stated in the 

No. 

Accept that modification. 

I don't have any recollection of 

17 doing that. 

18 

19 

Q. Let me show you what was previously 

marked as Plaintiff's 302. It's a document with 

20 the date 12-12-77 and the initials CHS for 

21 Charles Sparkes at the top. 

22 And the document in a type says, 

23 referring to Cohiba, "Presently used in Cuba, 

24 Castro's cigar" and then in handwriting 

25 "Castro's cigar brand." 
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Was that document provided to you 

3 prior to your writing the April 17, 1978 letter? 

4 

5 

6 

A. No. 

Q. Let me show you what was previously 

marked as Plaintiff's 303. It's a handwritten 

7 document, December 14, '77, and in the top in 

8 handwriting the words "Sold in Cuba, brand in 

9 

10 

Cuba. Castro's brand cigars." 

Was that document provided to you 

11 prior to writing your April 17, 1978 letter? 

12 

13 

A. 

Q. 

No . 

Let me ask you this question: Do you 

14 have any idea whose handwriting is "Sold in 

15 Cuba, brand in Cuba"? 

16 

17 

A. 

Q. 

No. 

Do you have any idea whose 

18 handwriting is "Cohiba, Cienfuegos, Vinales"? 

19 

20 

A. 

Q. 

No. 

I want to show you what was marked as 

21 Plaintiff's 304, previously marked as 

22 Plaintiff's 304. It has the date 12-22-77, and 

23 it's handwritten and it has "Cohiba, cigar of 

24 

25 

Castro." 

Do you recall if that document was 
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1 Marcus 

• 2 provided to you by General Cigar before you 

3 wrote the April 17 letter? 

4 A. No. 

5 Q. Let me show you what was previously 

6 marked as Plaintiff's 3 41, which is a ' one page 

7 of an article from Forbes magazine from November 

8 15, 1977 titled "Help from Havana. The U.S. 

9 cigar industry is in bad odor. Can Cuban 

10 tobacco help it relight?" 

11 And my question is, do you recall if 

12 that was given to you by General Cigar prior to 

• 13 your writing your April 17, 1978 letter? 
..,, 

14 A. I have no recollection of that 

15 happening. 

16 MR. KIRBY: You've represented to the 

17 witness that this was previously marked? 

18 MR. GOLDSTEIN: 341. 

19 MR. KIRBY: Okay. 

20 MR. GOLDSTEIN: It may have been 

21 marked earlier in an earlier deposition than 

22 that. 

23 MR. KIRBY: And you're representing 

• 24 this came from, this article came from? 

25 MR. GOLDSTEIN: It's an article that's 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Marcus 

Mr. Marcus. I think Mr. Kirby is pretty 

well qualified. 

MR. GOLDSTEIN: My questi~n, I mean 

obviously you can instruct him not to 

answer, but my question as to whether or not 

he would have done a further investigation 

based on those three internal General Cigar 

documents doesn't seek advice that he might 

have given his client, it's only a question 

whether he believes he would have done any 

further investigation had he had those 

documents. 

MR. KIRBY: I'll instruct him not to 

answer. As you have explained the intent of 

that question, it's entirely irrelevant to 

any aspect of this litigation, which has to 

do with General Cigar's activities, not 

Mr. Marcus' law practice. 

20 BY MR. GOLDSTEIN: 

21 Q. Prior to this letter, April 17, 1978, 

22 did you conduct a trademark search in Cuba for 

23 the mark Cohiba? 

24 . A. No. 

25 Q. Were you aware at the time whether or 
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not a U.S. based person or entity could conduct 

3 trademark searches in Cuba? 

4 

5 

6 

A. 

Q. 

A. 

Was I aware at the time? 

In 1978. 

I have no recollection of what I was 

7 aware. of at that point in time. 

8 Q. Do you have any recollection of 

9 discussing with anybody, in your law firm or 

10 otherwise, whether or not trademark searches 

11 could be conducted in Cuba at that time? 

12 

13 

14 

15 

16 

MR. KIRBY: Again, referring to the 

time prior to the filing of the application? 

MR. GOLDSTEIN: At or about the time 

of this letter. 

A. The letter of April 17, 1978? I don't 

17 recall what I did or who I talked to, if 

18 anybody. 

19 Q. Prior to the trademark application, 

20 the March 9th application, did Morgan & Finnegan 

21 conduct a trademark search in Cuba? 

22 

23 

24 

25 

A. No. 

Q . Did it conduct a trademark search of 

the PTO, U.S. PTO? 

A. No. 
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1 Marcus 

• 2 Q. Was that a normal practice not to 

3 conduct a trademark search prior to an 

4 application at Morgan & Finnegan at that time? 

5 A. I can't answer it as you have phrased 

6 it. 

7 Q. Was that unusual not to conduct a 

8 trademark search? 

9 A. No. 

10 Q. Do you recall if you relied on the 

11 client in terms of whether or not to do a 

12 trademark search for the Cohiba? 

13 MR. KIRBY: Obj~ct to the form. 

14 A. I don't understand the question. 

15 Q. Do you recall if there was an 

16 instruction from the client not to do a 

17 trademark search? 

18 A. There was no such instruction. 

' 19 Q. Do you recall why no trademark search 

20 was done for Cohiba, U.S. PTO search prior to 

21 the application? 

22 A. Yes. 

23 Q . And why was that? 

• 24 A. We were just asked to file the 

25 application and we did what the client asked. 
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• 2 Q. At least as it regards General Cigar, 

3 you would not have done a trademark search 

4 unless they asked you to do so? 

5 A. That's correct. 

6 Q. In the third part of the letter, 

7 which you titled "Third," you state, "There 1.s 

8 no evidence that any Cuban Cohiba cigars have 

9 been brought into this country since 1977 when 

10 American travelers were given permission to 

11 bring in up to $100 worth of Cuban goods. In 

12 view of the private nature of this brand, it is 

• 13 highly unlikely that any have, in fact, reached 

14 this country." 

15 Do you recall what you did to 

16 determine that there was no evidence that any 

17 Cuban Cohiba cigars had been brought 
. . 
1.n since 

18 1977? 

19 A. I don't have any independent 

20 recollection. 

21 Q. Do you recall whether there was any 

22 investigation at Morgan about that? 

23 A . I don't recall whether or not there 

• 24 was. 

25 Q. You are aware, though, that at that 
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time in 1977, President Carter had lifted the 

3 travel ban on Cuba? 

4 

5 it? 

6 

7 

8 

A. 

Q. 

A. 

Q. 

Was I aware then that he had lifted 

Yes. 

I imagine so. 

And were you aware that certain 

9 prominent Americans had gone to Cuba following 

10 the lifting of the ban? 

11 

12 

13 

A. No. 

Q . Do ya~ recall that U.S. Senators 

Mc~overn and Alboresk went to Cuba with a 

14 basketball team? 

15 A. I can't remember that sitting here 

16 today. 

17 Q. Okay. You are aware, though, that 

18 Americans were traveling to Cuba and coming back 

19 from Cuba since the end of the travel ban? 

20 

21 

A. 

Q. 

I don't have any such recollection. 

After that part of that letter, after 

22 second, third, fourth and then there's another 

23 paragraph that goes back to Beneficial Capital 

24 Corp. , you stated, "It's strange that a loan 

25 company would be engaged in the sale of cigars." 
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Marcus 

Do you recall making any further 

4 inquiry into what Beneficial was doing? 

5 

6 

A. 

Q. 

No, I don't. 

Do you recall making any inquiry into 

7 where they got this design from? 

8 A. No. 

9 MR. KIRBY: Asked and answered. 

10 MR. GOLDSTEIN: Not where he got the 

11 page from, but where Beneficial got the 

12 design from . 

13 A. I don't have any recollection of that. 

14 Q. At some point the PTO granted your 

15 application, General Cigar's application, and 

16 did not grant Beneficial's. You're aware of 

17 that? 

18 A. If you tell me that. 

19 Q. You're aware that in 1981 General 

20 Cigar obtained the registration for the word 

21 "Cohiba"? 

22 A. Yes. 

23 Q. And you're aware that Beneficial 

24 didn't? 

25 A. Yes, I am. 
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2 Q. 

Marcus 

Do you know what happened to 

3 Beneficial's application? 

4 

5 

A. 

Q. 

No. 

And then in the last paragraph you 

6 say, "Please let me know if you are able to come 

7 up with any further information as to the 

8 connection between Beneficial and cigars." 

9 Do you recall if you received any 

10 further information? 

11 A. I have no specific recollection 

12 pertaining to that . 

13 Q. Going back to ~he paragraph that's 

14 labeled "Third," you write in the last 

15 paragraph, in that last sentence rather, "In 

16 view of the private nature of this brand, it is 

17 highly unlikely that any have, in fact, reached 

18 this country," referring to the Cuban Cohiba 

19 cigars. 

20 Would that have mattered to you at 

21 that time? 

MR. KIRBY: I'll object to the 22 

23 

24 

25 

question . 

However, you can answer that. 

A. Would it have mattered? No. 
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2 Q. 

Marcus 

If Cuban cigars were reaching the 

3 country, would that have mattered to your 

4 opinion, to your conclusion? 

5 

6 

7 

MR. KIRBY: Object to the form of the 

question. 

A. You have not given me enough 

8 information. 

9 Q. If you learned that -- you said that 

10 there's no evidence that any Cuban Cohiba cigars 

11 have come to the United States. 

12 

13 

If you learned that travelers were 

bringing back Cuban Cohibas under the $100 

14 limit, legally bringing them back, would that 

15 have mattered to your conclusion? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A. 

P:i:::obably not. 

And why not? 

It was inconsequential. 

What would have been consequential? 

I don't know. 

MR. GOLDSTEIN: Can we take about 

five minutes? 

(Recess taken from 11:20 a.m. until 

11:25 a.m.) 

25 BY MR. GOLDSTEIN: 
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2 Q. 

Marcus 

When you used the word 

3 "inconsequential" before when I talked about 

4 Americans possibly legally bringing back Cuban 

5 Cohibas, what did you mean by inconsequential? 

6 In other words, you were talking about quantity 

7 of cigars? 

8 

9 

10 

A. 

Q. 

A. 

No. 

What were you talking about? 

I'm just stating that the fact that 

11 visitors could bring back a certain amount of 

12 cigars that were Castro's private brand was not 

13 consequential to my opinion. 

14 Q. And you were basing th~t on your 

15 assumption that- it was Castro's private brand 

16 based on the article; is that correct? 

17 A. You asked me in the context of that 

18 letter and I gave you an answer. 

19 Q. Okay. At the time you wrote the 

20 letter, did you think about whether or not the 

21 brand Cohiba was registered in Cuba, in the 

22 Cuban trademark office? 

23 

24 

25 

A . 

the time. 

Q. 

I don't recall what was in my mind at 

Were you aware at that time that in 
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certain civil law countries, priority was based 

3 on registration and not on use? 

4 

5 

A. 

Q. 

Yes. 

And you were aware that that applied 

6 in Spain, that that was the case in Spain? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. I don't have any recollection of what 

I knew at the time about Spain. 

Q. But generally you were aware that in 

certain civil law jurisdictions that was the 

case? 

MR. KIRBY: Asked and answered. 

MR. GOLDSTEIN: Okay. 

BY MR. GOLDSTEIN: 

Q. Were you aware at the time that you 

prepared this letter, of the Inter-American 

Convention on the Protection of -- let me get 

the full title. General Inter-American 

Convention for Trademark and Commercial 

Protection of 1929? 

A. I would expect I was, but I don't 

recall whether I was aware of it. 

Q. Do you recall in writing this letter, 

whether you took the Inter-American Convention 

25 into account in giving your opinion? 
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MR. KIRBY: The letter speaks for 

itself. 

A. I have no independent recollection 

5 sitting here today of what• was in my mind at the 

6 time except as reflected in that letter. 

7 Q. And sitting here today, you have no 

8 recollection as to whether or not you took the 

9 Inter-American Convention into account in 

10 providing your opinion to your client? 

11 

12 

13 

MR. KIRBY: Asked and answered. 

A . This is a long time ago. I don't 

remember what I had in my mind, but I'm sure I 

14 took into account whatever was pertinent. 

15 Q. Did you have knowledge of the 

16 Inter-American Convention based on your general 

17 familiarity with trademark law as it applied in 

18 the United States? 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: I object. There's no 

foundation for that question. 

THE WITNESS: Can I have the question 

read back, please? 

(Question was read back as follows: 

"QUESTION: Did you have knowledge of 

the Inter-American Convention based on your 
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general familiarity with trademark law as it 

applied in the United States?") 

A. 

Q. 

Are you asking for my recollection? 

I'm asking you how it was that you 

6 were aware of the Inter-American Convention. 

7 A. I said I would expect that I would 

8 have been aware of it. 

9 

10 

Q. 

A. 

And why would you have expected that? 

Because it was pertinent to my 

11 practice. 

12 

13 

14 

15 

16 

17 

18 

Q . And you were an expert in, highly 

knowledgeable in the area of trademark law? 

A. I was knowledgeable. 

Q. And you were aware of the Paris 

Convention at that time? 

A. Yes. 

Q. And in what aspects of your practice 

19 was the Inter-American Convention relevant? 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q . 

Trademark practice. 

For any particular clients? 

I don't recall. 

Do you recall ever invoking the 

Inter-American Convention? 

When I say "ever," I mean in this 

85 



• 

• 

• 

1 

2 

Marcus 

Wollen, he discusses or he raises in the memo 

3 this idea of negotiating with Beneficial to 

4 purchase any claim they might have to the mark 

5 Cohiba. 

6 Do you have any knowledge of whether 

7 any such negotiations took place? 

8 

9 

A. 

Q. 

I don't know of any such discussion. 

Did you participate -- did you, 

10 meaning Morgan & Finnegan, participate in 

11 setting up a trademark maintenance program for 

12 General Cigar for its trademarks? 

13 A. Yes. 

14 Q. And what was the nature of that 

15 program, to your understariding? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Trademark maintenance? 

Q. Yes. 

A. It was a docket program. 

Q. In terms of monitoring the status of 

the marks with the U.S. PTO? 

A. Yes. 

Q. What about shipments of cigars, 

periodic, small -- strike the question . 

Did Morgan & Finnegan participate in 

setting up a program at General Cigar regarding 
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2 periodic shipments of small quantities of cigars 

3 as part of trademark maintenance? 

4 MR. KIRBY: Time frame? 

5 MR. GOLDSTEIN: Prior to 1978. '78 or 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

before. 

A. No. 

Q. Was that something that was, to your 

knowledge, done -- whatever was done with 

shipping of cigars was done by General Cigar on 

its own? 

A. Yes . 

Q. Without any participation by Morgan & 

"' 

Finnegan? 

A. Yes. 

Q. In that time period prior to 1978, 

did Morgan & Finnegan give any legal advice to 

General Cigar regarding what kind of use was 

19 necessary to maintain trademark protection? 

20 A. We may have. 

21 Q. You're not aware of it? 

22 A. I don't recall back 20 years or more. 

23 Q . Do you understand what's meant by the 

24 term "token use"? 

25 A. I've heard the term used. 
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108 

Marcus 

I don't recall whether I did 

4 research on that or not. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. At some subsequent time, in the late 

'70s, '80s, did you ever come to a conclusion of 

your own as to whether or not token use required 

payment for the product that was shipped? 

A. I don't recall that I ever considered 

that. 

Q. Do you know if General Cigar ever 

asked Morgan & Finnegan for its opinion on 

whether or -not periodic ~hipments of small 

quantities of cigars required actual payment? 

THE WITNESS: Can I have the question 

read back, please? 

(Question was read back as follows: 

"QUESTION: Do you know if General 

Cigar ever asked Morgan & Finnegan for its 

opinion on whether or not periodic shipments 

of small quantities of cigars required 

actual payment?") 

A. I don't recall any such inquiry. 

Q. Do you know what quantities of 

25 Cohibas were shipped from February of 1978 
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2 

3 

4 

5 

Europe in or around 1982? 

A. 

Q. 

6 Cohiba. 

7 

8 

A. 

Q. 

MR. KIRBY: For what? 

Any trademark applications? 

Outside of -- in Europe, yes, for 

No. 

Do you have any knowledge of a 

9 trademark application by General Cigar for 

10 Cohiba in Germany, West Germany? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Do I recall that? 

Yes . 

No. 

Do you have any knowledge of an 

15 application in Great Britain? 

16 A. Sitting here today, I don't recall 

17 that. 

18 Q. Do you recall reviewing any documents 

19 in preparation for your qeposition regarding 

20 trademark searches in the early 1980s? 

21 A. No, I don't remember any such 

22 documents. 

23 

24 

25 

Q . If you turn to the GCP privilege log 

item No. 216, which is on page 29. 

(Witness complies.) 
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Marcus 

And it's June 14, '78 from J. Magee 

3 to D. Zimmerman, a memo, "Confidential 

4 communication between persons working with an 

5 attorney reflecting client's instructions to 

6 counsel re foreign applications for Cohiba." 

7 Do you have any knowledge of what 

8 that refers to? 

9 

10 

A. 

Q. 

Just what it says here. 

Did you review that document ~n 

11 preparation for your deposition? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. No, 

Q. Did you review.that document to 

determine whether to disclose that document to 

counsel? 

A. I don't recall doing it. 

Q. Do you recall whether Magee and 

Zimmerman were attorneys or paralegals at your 

firm? 

A. They were neither. 

Q. Were they employees of Morgan & 

Finnegan? 

A. Yes . 

Q. Do you recall what their capacity 

25 was? 
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• 2 A. Yes. 

3 Q. What was that? 

4 A. Magee was my secretary, Dottie 

5 Zimmerman was a docket clerk. 

6 Q. And sitting here today, you don't 

7 know what "foreign applications for Cohiba" 

8 refers to? 

9 A. No. 

10 MR. KIRBY: Again, counsel, I make the 

11 same offer to give you the document, which I 

12 take by your silence you're rejecting . 

• 13 MR. GOLDSTEIN: You can take by my 

14 silence that I'm_responding, and the 

15 response is our same position. 

16 BY MR. GOLDSTEIN: 

17 Q. Do you recall learning that 

18 Cubatabaco had a registration for Cohiba in 

19 Cuba?-

20 MR. KIRBY: Time frame? 

21 MR. GOLDSTEIN: That's what I'm going 

22 to ask. 

23 A . I don't recall that. 

• 24 MR. KIRBY: Ever? 

25 MR. GOLDSTEIN: The first question is 
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have any recollection -- did those docu~enti 

3 refresh your recollection in any way of whether 

4 you participated in the Section 8 and 15 filing? 

5 

6 

A. 

Q. 

I don't think I would have. 

Do you have any knowledge of what 

7 Morgan & Finnegan did regarding that filing 

8 other than preparing the document, the 

9 declaration for execution? 

10 

11 

A. I'm not following you. What do you 

mean, what they did other than that? I don't 

12 understand your question . 

13 

14 

Q. Either as to Cohiba, or let's start 

with Cohiba. Do you know if as to Cohiba they 

15 asked the client for d6cumentation or 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

information regarding continuous use of the 

mark? 

A. Could I see the Section 8 and 15? 

Q. I can show you the Section 8 and 15. 

I can show you the prior documents. It has my 

same note with "return to files." 

A. Okay. 

Q. I'm showing you what's been marked 

Plaintiff's Exhibit 84, which is an executed 

Section 8 and 15 declaration for Cohiba signed 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Marcus 

by Henry Whitehill dated June 22, 1986. 

A. Okay. 

Q. And in the first page it says that, 

"The mark shown therein has been in continuous 

use in interstate commerce for five consecutive 

years from February 17, 1981 to the present on 

the items recited in the registration under 

cigars." 

My question is, do you know if Morgan 

& Finnegan did anything to determine whether or 

not there had been continuous use? 

A. -Yes. 

Q. And what did Morgan & Finnegan do? 

A. We asked the client. 

Q. And if the client said there was 

continuous use, then you would provide the draft 

Section 8 and 15 declaration for the client's 

signature? 

A. That was the practice. 

Q. As to Cohiba, do you know if the 

practice differed at all? 

A . It wouldn't have differed. 

Q. As to Cohiba, do you know if any part 

of that five-year period, five consecutive 
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2 A. No. 

3 Q. Or what you would have told them? 

4 A. What I would have told them? 

5 Q. What you told them. 

6 A. I don't recall whether I told them 

7 anything. 

8 Q. Just so I'm clear, if the client 

9 stated that they had five years of continuous 

10 use 

11 

12 

13 

A. Right. 

Q. it was Morgan Finnegan's practice 

to prepare the Section 8 and 15 declaration on 

14 that basis; 1S that correct? 

15 

16 A. 

MR. KIRBY: Asked and answered. 

It depended on the circumstance and 

17 the particular client. 

18 

19 

20 

Q. 

A. 

Q. 

General Cigar for its cigar marks? 

For General Cigar, yes. 

And it's the client who executes the 

21 declaration; is that correct? 

22 I mean the lawyers at Morgan & 

23 Finnegan don't execute the Section 8 and 15 

24 

25 

declaration; is that correct? 

A. Are you serious? I don't understand 
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2 A F T E R N 0 0 N S E S S I 0 N 

3 (Time noted: 2:07 p.m. ) 

4 H A R R Y C. M A R C U S , 

5 resumed and testified as follows: 

6 CONTINUED EXAMINATION 

7 BY MR. GOLDSTEIN: 

8 Q. Mr. Marcus, let me show you what was 

9 previously marked as Plaintiff's Deposition 

10 Exhibit 371, and it's a letter from Mr. Milstein 

11 to Mr. Greenberg 

12 A. Yes. 

13 

14 

Q. -- dated April 4, 1989. 

Before ｾｳｫｩｮｧ＠ you questions about 

15 that document, do you recall General Cigar doing 

16 anything with its Cohiba from the time of the 

17 Section 8 and 15 declaration of mid 1986 up to 

18 this letter of April of 1989? 

19 A. What do you mean by do anything with 

20 it? 

21 Q. Do you have any knowledge of selling 

22 it, making plans for it, doing design work - -

23 A. Yes. 

24 Q. marketing work? 

25 A. My understanding was that they were 
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Marcus 1 

2 

3 

4 

selling it, trying to sell it. 

Q. 

A. 

And what is that based on? 

It's based upon my contacts with them 

5 and in review of the correspondence. 

6 Q. During the time period mid '86 to 

7 April of '89, were you aware at the time of 

8 anything being done by General Cigar with 

9 Cohiba? 

MR. KIRBY: Do you mean by that on a 10 

11 

12 

13 

14 

day-to-day basis between 1986 and 1987? 

MR. GOLDSTEIN: Yes. 

BY MR. GOLDSTEIN: 

Q. I guess my question ｩｳｾ＠ 1S this 

15 things you learned subsequent either part of the 

16 litigation or were you aware during that time 

17 period? 

18 A. No, I wasn't focused 1n on their 

19 daily activities. 

20 Q. Do you recall seeing this document 

21 before--

22 A. Yes. 

23 Q. Plaintiff's 371? 

24 A. Yes. 

25 Q. And is that in the course of this 
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• 2 litigation or from an earlier time? 

3 A. Earlier. 

4 Q. Do you recall it about that time? 

5 A. Yes. 

6 Q. In the document from Milstein, he 

7 states to Greenberg of your office, he states, 

8 "I enclose a copy of the proposed designs for 

9 trademark registration to accompany our Cohiba 

10 word mark." 

11 Do you see that? 

12 A . Yes. 

• 13 Q. And the design that he accompanies, 
" 

14 that accompanies "his letter, is the Cuban Cohiba 

15 trade dress; is that correct? 

16 MR. KIRBY: If you know. 

17 A. That's my understanding. 

18 Q. Did you know at the time whose idea 

19 that was to try to register the trade dress that 

20 Cubatabaco was using for its Cohiba? 

21 A. No. 

22 Q. Did you have any discussions with 

23 anybody at General Cigar about this proposal? 

• 24 A. I may have. I just don't remember 

25 right now. 
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1 

2 Q. 

Marcus 

Do you recall asking anybody at 

3 General Cigar why they wanted to register a 

4 trade dress that was the same as the Cubatabaco 

5 Cohiba? 

A. I don't have that kind of specific 6 

7 recall of that, no. I don't remember doing 

8 that. 

9 Q. Independent of specifically asking, 

10 do you recall having any discussions either with 

11 General Cigar or within your office as to why 

12 General Cigar wanted to use the Cohiba trade 

13 

14 

15 

16 

dress? 

A. 

Q. 

A. 

No. 

The Cuban trade dress. 

I don't recall right now whether I 

17 had any such discussions. 

18 Q. Do you recall whether or not you had 

19 any reaction to their desire to use the Cuban 

20 Cohiba trade dress?· 

21 A. I recall generally a reaction of that 

22 it was not a good idea to do it and is not 

23 something that we'd advise . 

24 

25 

Q. 

A. 

And why was that? 

Because it was a trade dress that was 

164 



• 

• 

• 

1 

2 

3 

Marcus 

used by Cubatabaco. 

Q. And why would that be a bad idea, 

4 then, for your clients to use that with their 

5 Cohiba? 

6 

7 

A. Because it was a trade dress that 

belonged to Cubatabaco. I think they had 

8 registered the trade dress in connection with 

9 another mark, not Cohiba, but Behique. 

10 Q. But at the time that you received 

11 this, Morgan received this letter, were you 

12 aware that Cubatabaco had registered the trade 

13 

14 

15 

16 

17 

dress with another word mark? 

MR. KIRBY: Wait a second. The time 

frame, you mean on the day this letter was 

received in the office? 

MR. GOLDSTEIN: Yes. 

18 BY MR. GOLDSTEIN: 

19 Q. 

20 letter. 

21 

22 

A. 

Q. 

At the time you recall receiving this 

I don't remember when I learned that. 

You don't recall whether it was 

23 before or after? 

24 

25 

A. When I received this letter? Yes, I 

don't remember that. I doubt if I knew it 
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1 Marcus 

• 2 trade dress. 

3 His testimony is he doesn't know 

4 whether he learned that before or after the 

5 litigation, so I'm asking the question, and 

6 based on my question and his response, 

7 you'll have to decide whether to make a 

8 privilege objection. 

9 MR. KIRBY: Well, I'm making an 

10 objection prior to his answer and 

11 instructing him that he is not to reveal 

12 anything or any discussions he had with the 

• 13 client in the course of this litigation. 
"\ 

14 A. Well, I'm trying to recall when so. 

15 My belief is that I learned of it 

16 before. 

17 Q. Okay. 

18 A. I don't think I learned -- I think t 

19 had an idea from discussions before. 

20 Q. And what do you recall the client 

21 telling you? 

22 A. Well, it just had to do with the 

23 desire to use the trade - - develop a brand, a 

• 24 trade dress that would be established if and 

25 when the embargo was lifted so that the two 
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companies could reach an agreement which would 

entail use of an already established brand. It 

4 would be an agreement with Cubatabaco. 

5 

6 

7 

Q. 

A. 

Q. 

And can you recall who told you this? 

No. 

Do you recall if they told you this 

8 in the context of doing that only if they could 

9 reach an agreement with the Cubans? 

A. I don't remember that. I know that 10 

11 they sought our advice here. You know, I think 

12 that was the plan, to get the permission from 

13 

14 

the Cubans. 

Q. Do you recall having any discussions 

15 with them as to whether that would help to sell 

16 their cigar, using the Cuban trade dress? 

17 A. I don't think that that was the gist 

18 of it. 

19 Q. Do you recall having any discussions 

20 about using the Cuban trade dress, if that would 

21 make it more recognizable at that time to the 

22 American consumer? 

23 

24 

25 

A. 

thought. 

Q. 

No, I don't think that was the 

Within this question and answer, can 
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you place any better the time when you think you 

3 had these -- when you beli~ve you had these 

4 conversations? 

5 A. It would have been from anywhere from 

6 this letter up until '93. 

7 Q. At the time that you recall having 

8 this discussion, do you know if there were any 

9 discussions at that prior discussions between 

10 the Cubans and General Cigar regarding the trade 

11 dress? 

12 

13 

A . 

Q. 

I don't know. 

In the '89 period, do you recall any 

14 documents from General cigar to Morgan or from 

15 Morgan to General Cigai that would suggest that 

16 that was the reason that General Cigar was 

17 interested in the trade dress? 

18 A. I don't have any recall of a specific 

19 document to that effect. 

20 

21 

22 

23 

24 

25 

MR. GOLDSTEIN: Mark this. 

(Plaintiff's Exhibit 395, Letter 

dated 4-20-89 from Greenberg to Milstein, 

marked for identification, as of this date.) 

BY MR. GOLDSTEIN: 

Q. I show you what we just marked as 
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2 Plaintiff's Exhibit 395, and it's a letter f'rom 

3 Mr. Greenberg of your office to Ron Milstein of 

4 General C~gar with the Bates GCP 270 and GCP 

5 271. It's dated April 20, 1989 and it's CC'd to 

6 you on the second page. 

7 Do you recall seeing this document 

8 before? 

9 A. Yes. 

10 Q. And do you recall seeing it at about 

11 that time, meaning April '89? 

12 A. I do have a recollection of t~at, 

13 yes. 

14 Q. And did you also review it in 

15 preparation for your deposition? 

16 A. Yes. 

17 Q. There's another version of the 

18 document. It's the same document but it has 

19 different GCP numbers, and in the upper 

20 right-hand corner it has the initials in 

21 handwriting, JRM. 

22 

23 

24 

25 

Do you know who JRM is? 
ii 
ii 

Do you know 

if it's John McLoughlin?] 

A. 
11 

I don' t know., ,, 

Q. If you take a look at this, under the 
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MR. GOLDSTEIN: Why don't we mark 

this. 

1 

2 

3 

4 

5 

6 

7 

(Plaintiff's Exhibit 396, Letter dated 

7-6-89 from Greenberg to Milstein with 

attached trademark search, marked for 

identification, as of this date.) 

8 BY MR. GOLDSTEIN: 

9 Q. Let me show you what we just marked 

10 as Plaintiff's 396, a July 6, 1989 letter from 

11 Mr. Greenberg to Mr. Milstein. You're CC'd on 

12 that and that's GCP 272 and 273, and attached to 

13 that is GC 6294 through 6297, which appears to 

14 be a trademark search of some sort. 

15 

16 before? 

17 

18 

A. 

Q. 

19 this time? 

20 

21 

A. 

Q. 

Do you recall seeing this letter 

Yes. 

And do you recall seeing it at about 

Yes. 

And do you recall if you reviewed the 

22 letter prior to it being sent to the client? 

23 

24 

25 

A . I expect I would have, but I don't 

recall specifically doing it. 

Q. At this time would Mr. Greenberg have 
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registration in the U.S. of marks used abroad by 

3 Cubatabaco? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

·15 

A. No. 

Q. Not specific to Cohiba? 

A. No. 

Q. In the first line, "As we discussed, 

enclosed is a report of the United States 

trademark registrations owned by Cubatabaco." 

Do you recall a search being done of 

trademark registrations in the U.S. owned by 

Cubatabaco? 

A. Yes. 

Q. And do you recall why that was done? 

A. It was as a result of the letter that 

16 was sent in early July. 

17 

18 

19 

Q. 

A. 

Q. 

In the April 4 letter? 

Yes. 

The question I have is, do you recall 

20 whether the search was done in response to an 

21 inquiry about Cohiba or whether it was a general 

22 inquiry to determine what marks Cubatabaco owned 

23 in the U.S.? 

24 A. No, my recollection is that it was as 

25 a result of the specific inquiry. 
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1 

2 Q. 

Marcus 

At this time when you learned that 

3 the Cubans had registered -- well, let's go to 

4 the second to last page, 6296. 

5 

6 Q. 

(Witness complies.) 

And it makes reference to Behique, 

7 q-u-e, in the Class 34, and then on the last 

8 page ｾｳ＠ the design. 

9 

10 

A. 

Q. 

Uh-huh. 

Do you recall if you learned at about 

11 this time about the Behique registration? 

12 

13 

That's my recollection. 

At about'this time, based on the 

14 Behique registration of the Cuban trade ,dress, 

15 did you consider ｷｨ･ｴｨｾｲ＠ or not the trade dress 

16 

17 

18 

19 

20 

was also registered in Cuba? Do you recall? 

A. 

Q. 

We were focused on the United States. 

It makes a reference in here to a 

Paris Convention filing. Before it mentioned 

registration. This is in the second paragraph. 

21 " ... was apparently obtained based on 

22 corresponding Cuban registrations pursuant to 

23 the Paris Convention." 

24 

25 

A. 

Q. 

Uh-huh. 

Do you recall doing anything to 
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verify whether there was a Cuban registration of 

3 the trade dress? 

4 

5 

A. 

Q. 

Well, it shows up in the search. 

The search shows, the run sheet shows 

6 a registration in Cuba for the Behique trade 

7 dress; is that correct? 

8 

9 

A. 

Q. 

Yes. 

Did you make any effort at this time 

10 to determine whether the name, the word mark 

11 Cohiba, was also registered in Cuba in 1989? 

12 

13 

14 

A . 

Q. 

A. 

There was no reason to do that. 

And that was because? 

General Cigar owned the mark in the 

15 U.S. already. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Did you have an understanding at that 

time based on the information you had gotten 

from General Cigar, that Cubatabaco was selling 

its Cohiba elsewhere in the world at that time? 

A. I don't recall any such discussion at 

that time. 

Q. Okay. If you go back to that April 4 

letter, it's probably two back in your file, 

Mr. Milstein writes on April 4, '89, "These 

designs and the name Cohiba are being used 
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throughout the world but not in the United 

3 States by the Cuban tobacco monopoly, 

4 Cubatabaco." 

5 And you said you recalled seeing that 

6 document. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. KIRBY: Wait a second. Read that 

question. 

MR. GOLDSTEIN: I don't think -- I was 

just reading the words. 

MR. KIRBY: I know, but you started 

off by representing something else . 

(Question was read back as follows: 

"QUESTr'ON: If you go back to that 

April 4 letter, it's probably two back in 

your file, Mr. Milstein writes on April 4, 

'89, "These designs and the name Cohiba are 

being used throughout the world but not in 

the United States by the Cuban tobacco 

monopoly, Cubatabaco·." 

And you said you recalled seeing that 

document.") 

A. Yes . 

Q. Do you recall at about this time 

25 whether or not you thought that the Cohiba name 

185 



• 

• 

• 

1 

2 

3 

Marcus 

was registered in Cuba? 

A. I don't recall having -- what my 

4 thought process was at that time. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. Do you have any recollection of 

whether or not Cubatabaco had registered the 

Cohiba overseas at that time? 

if I 

I 8 9 f 

THE WITNESS: Can I have the question 

back, please? 

(Question was read back as follows: 

II QUESTION: Do you have any 

recollection of whether or not Cubatabaco 

had registered·the Cohiba overseas at that 

time?") 

A. Are you asking me sitting here today 

recall whether they registered it? 

Q. At that time. In other words, in 

did you know at that time - -

A. Oh, did I know at that time. 

Q. Yes, that they had registered 

overseas. 

A. I can't say that I did. 

Q . Based on this information that they 

were selling overseas, do you recall thinking, I 

25 wonder if they've registered overseas? 
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2 

3 

A. 

Q. 

Marcus 

I don't recall that thought. 

Do'You recall thinking, they've 

4 probably registered overseas? 

5 

6 

7 

A. 

Q. 

MR. KIRBY: Objection. 

I don't recall that thought. 

Do you recall having any thoughts 

8 about whether or not Cubatabaco had registered 

9 its marks overseas? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. KIRBY: Object to the form of the 

question. 

A. Yea, because we did a search and the 

search showed that they had registered the 

Behique and Indian head design outside the u.s. 

Q. You learned that they had registered 

Behique 

A. Yes. 

Q. trade dress outside the u.s.? 

A. Right. 

Q. Did you also learn that they had 

registered Cohiba in other countries around the 

world? 

A. I don't believe at this time I did, 

no, but that wasn't the focus. It was on the 

25 trade dress. 
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4 

5 

6 

7 

8 

Q. 

A. 

this. 

Marcus 

Do you know how close in time? 

No. 

MR. GOLDSTEIN: Why don't we mark 

195 

(Plaintiff's Exhibit 397, Letter dated 

12-5-91 from Greenberg to Milstein, marked 

for identification, as of this date.) 

9 BY MR. GOLDSTEIN: 

10 Q. It's a December 5, 1991 letter from 

11 Scott Greenberg to Ron Milstein, CC'd to Harry 

12 Marcus, GCP 196 and 197, and I ask you if you 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

recall seeing this document. 

A. Yes. 

Q. And you recall seeing it at about 

that time? 

A. Yes. 

Q. And Mr. Greenberg writes, "This is to 

summarize our recent conversations regarding the 

U.S. registration status of the Cohiba trademark 

and Indian head design in connection with 

cigars." 

Do you recall any conversations with 

Milstein regarding that? 

A. I don't have any specific 
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of the Indian head design in combination with 

3 other elements? 

4 

5 

6 

7 

MR. KIRBY: You understand the 

question? 

THE WITNESS: Yes. 

A. I don't have a specific recollection, 

8 but I have a belief that we considered that as 

9 well. 

10 Q. And do you recall whether you had an 

11 opinion on that at that time? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I don'.t recall a specific opinion . 

Q. Do you recall whether you thought it 

would be acceptable or unacceptable to try to 

register the Indian head design in combination 

with other elements at this time? 

A. I have a general recollection that it 

was something that we advised against. 

Q. And do you recall it being about this 

time? 

A. I don't remember what specific date 

that was. 

Q. In the paragraph Mr. Greenberg refers 

to registration. 

Do you recall if at that time you had 
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2 an opinion as to whether the registration would 

3 bar use of the Behique trade dress elements? 

4 A. I don't recall if I had a specific 

5 opinion on that. 

6 Q. At this time do you recall, when I 

7 say at "this time," late '91, do you recall 

8 discussing with the client whether or not the 

9 Behique registration in the U.S. would bar use 

10 by General Cigar of the trade dress? 

11 

12 

13 

14 

15 

MR. KIRBY: Are you talking about as 

distinguished from whatever is in this 

letter? 

MR. GO LOS TE,: IN: Yes, 

A. Well, all I have is a general 

16 recollection that we -- our advice was not to 

17 use that trade dress. 

18 

19 

Q. 

A. 

And why was that? 

Because it was part of the 

20 registration that was owned by Cubatabaco in the 

21 U.S. 

22 Q. Do you recall in '91, at the time of 

23 this letter, December 5, '91, asking General 

24 Cigar, individuals at General Cigar, why they 

25 wanted to use the Cohiba trade dress, the Cuban 
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3 

4 

5 

6 

7 

8 

201 

Marcus 

Cohiba trade dress? 

MR. KIRBY: Objection. Asked and 

answered. 

MR. GOLDSTEIN: I think I asked him as 

to the '89 period. I don't think I asked 

him in connection with this. 

A. I don't remember generally or 

9 specifically when that came up. 

10 

11 

12 

13 

14 

·15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. GOLDSTEIN: Mark this. 

(Plaintiff's Exhibit 398, Letter dated 

10-1-92 from Milstein to Marcus, marked for 

identification, as of this date.) 

MR. KIRBY: Go ahead. Counsel, when 

you are not going to furnish me for my use, 

copies of the document, would you please 

identify it prior to it being mark so I can 

search for it and see if I can find it? 

MR. GOLDSTEIN: Sure, and I apologize. 

We had a massive Xeroxing breakdown and it 

was herculon to get one copy to you. 

MR. KIRBY: Thank you. 

MR. GOLDSTEIN: And I knew you'd come 

prepared. 

25 BY MR. GOLDSTEIN: 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Marcus 

Q. I'm showing you what we've just 

marked as Plaintiff's 398, which is a letter 

from Ron Milstein to you dated October 1, 1992. 

Milstein, by the way, was assistant 

General counsel at General Cigar at this time, 

in the '80s and early '90s? 

A. Yes. 

Q. And he worked under Mr. Wollen? 

A. Yes. 

Q. 

before? 

A. 

Q. 

Do you recall seeing this letter 

I have_a general recall of it. 

And did you review this in 

15 preparation for your deposition? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Yes. 

But you haven't recalled from --

I'm not sure. 

You're not sure if you have a 

20 separate recollection? 

21 A. I'm not sure if I have a separate 

22 recollection. 

23 

24 

Q . In it Milstein writes, "Enclosed is a 

label, a box with a label and a cigar with a 

25 band from Cubatabaco's Cohiba brand cigar." 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

• 2 3 

24 

25 

205 

Marcus 

MR. KIRBY: I think you wan~ to have a 

deposition exhibit that remains reasonably 

constant. 

MR. GOLDSTEIN: I hope so. Why don't 

.I identify what's in there. Why don't we 

mark the box as 399 and I'll identify that 

what's inside is -- affixed is a label, 

"Cohiba Esplendidos" and there are two what 

they call cigar sleeves for the Cuban Cohiba 

Coronas Especiales, pardon my Spanish, and 

al so a five-pack box for the Cuban c.ohiba, 

five Coronas Especiales, a second five-pack 

box for Coronas ~speciales, and two unfolded 

five-pack boxes, or not. Two unfolded 

cardboard items with Cohiba, five Coronas 

ispeciales which don't appear to fold into a 

five-pack box. 

MR. KIRBY: Off the record. 

(Discussion off the record.) 

(Plaintiff's Exhibit 399, Cigar box 

containing two cigar sleeves, two five-pack 

boxes for Coronas Especiales and two 

cardboard inserts, marked for 

identification, as of this date.) 
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1 Marcus 

• 2 MR. GOLDSTEIN: On the record. 

3 Mr. Kirby suggested, and he's probably 

4 right, that those two things I identified 

5 would probably be inside inserts to make a 

6 box so the cigars don't fall out, and the 

7 box itself is 25 Esplendidos. 

8 BY MR. GOLDSTEIN: 

9 Q. In the letter Mr. Milstein says, "As 

10 we discussed, we would like to use a label as 

11 near as possible to this one," referring to the 

12 Cubatabaco Cohiba . 

• 13 Do you recall that discussion? 
"' 

14 A. Not in the.context of this letter. 

15 Q. You do recall -- do you recall at 

16 this time, the Fall of '92, a desire on the part 

17 of General Cigar to use a label as near as 

18 possible to the Cuban Cohiba? 

19 A. I can't say that it was a desire on 

20 the part of the General Cigar, no. 

21 Q. Do you know who the "we" was that he 

22 was referring to, " ... we would like to use ... "? 

23 A . No. 

• 24 Q. Do you recall it was the desire, at 

25 least of certain people who worked at General 
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2 

Marcus 

Cigar, to use a label as near as possible to the 

3 Cuban Cohiba trade dress? 

4 A. I have no knowledge independent of 

5 what was conveyed to me by Mr. Milstein. 

6 Q. Do you have any knowledge independent 

7 of what the letter says? 

8 

9 

A. 

Q. 

As to what? 

He says, "As we discussed, we would 

10 like to use a label as near as possible to this 

11 one," and I asked you if you know who at General 

12 Cigar that was . 

13 

14 

A. 

Q. 

I don't. 

Okay. Do you know if it was 

15 Mr. Milstein who wanted to use it? 

16 A. I wouldn't think so, but I don't 

17 know. 

18 Q. Do you know who else -- do you recall 

19 anything from the discussions as to who else was 

20 interested in this? 

21 

22 

A. 

Q. 

No. 

Do you recall any discussions with 

23 anybody at General Cigar as to their desire to 

24 

25 

use a label close to the Cuban Cohiba? 

A. I don't recall any discussions with 
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anybody at General Cigar, no. 

Q. And then it says, "Please review 

4 their U.S. registration and suggest label 

5 designs as close as possible to these." 

6 

7 

8 

9 

A. 

Q. 

A. 

Do you recall doing that? 

Not in the context of this letter. 

Do you recall doing that later? 

I remember doing something 

10 comparable, but not suggesting as close as 

11 possible. 

12 

13 

Q . There•~, we'll get to it, but there's 

some black and whites of label designs I have 

14 with first choice, second.choice, third choice. 

15 

16 

17 

A. 

Q. 

Do you recail that? 

Yes. 

Okay. Is it you who wrote the first 

18 choice, second choice, third choice? 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

MR. KIRBY: I guess I'm confused and 

I think Mr. Marcus may be too. You are 

distinguishing '92 from '91 here? Because 

your questions sometimes include a specific 

reference to this letter and sometimes they 

don't, and he's previously given you 
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that's as close as possible, no. 

THE WITNESS: Can I have the last 

question and answer read back, please? 

(Record was read back as follows: 

"QUESTION: Do you recall yourself 

211 

1 

2 

3 

4 

5 

6 

7 

8 

9 

having a, what you believed to be an 

understanding of why they wanted to do that? 

II ANSWER: Not in connection with 

10 something that's as close as possible, no.") 

11 BY MR. GOLDSTEIN: 

12 Q. Anyth~ng else? 

13 A. All I can tell you is I have a 

14 general recollection that their ultimate goal 

15 was to try to establish a brand th~t would be 

16 compatible with post embargo use in connection 

17 with an agreement with Cuba. That's the only 

18 recollection I have about that. 

19 Q. And do you recall who you have that 

20 recollection from? 

21 A. No, but it would have been in 

22 conjunction with permission by Cubatabaco. 

23 

24 

25 

MR. GOLDSTEIN: Why don't we mark 

this as, whatever we're up to. 

(Plaintiff's Exhibit 400, Black and 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Marcus 

white photos of label designs, marked for 

identification, as of this date.) 

MR. GOLDSTEIN: And then let's mark 

this as well. 

212 

(Plaintiff's Exhibit 401, Letter dated 

4-12-93 from Milstein to Marcus with 

attachment, marked for identification, as of 

this date.) 

MR. GOLDS TE IN: And then 401 is an 

April 12, '93 letter and some handwriting, 

GCP 109 and GC 108. 

BY MR. GOLDSTEIN: 

Q. Mr. M~rcus~ I've handed you two 

separate documents. 

separate documents. 

It's possible it's three 

The first one we marked is 

Plaintiff's 400, and that runs GCP 549 through 

GCP 554. 

And the second thing I gave you is an 

April 12, 1993 letter from Milstein to you and 

it's GCP 109, and I attached to that a 

handwritten document GCP 108, on the top "PC 

Harry, overall ... " what looks like 

" ... commercial impression from memory." 
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2 

Marcus 

And the question I have to start is, 

3 the first one is as to Plaintiff's 400, is this 

4 the document we were talking about before, I 

5 mentioned labels with handwriting, first choice, 

6 second choice? 

7 

8 

9 

10 

11 

12 

13 

14 

"IS 

A. Yes. 

Q. And is this your handwriting? 

A. Yes. 

Q. Then the April 12th, 1993 letter, 

Plaintiff's 401, "Enclosed find several samples 

for proposed label on our Cohiba cigars. Please 

review and let me know which proposals might 

cause us problems with Cubatabaco's design for 

their Cohiba." 

16 Did that cover letter go with these 

17 designs? 

18 

19 

A. 

Q. 

20 handwritten 

I believe so. 

And then attached is that 

MR. KIRBY: When you say "these 21 

22 

23 

24 

25 

designs," you're talking --

MR. GOLDSTEIN: Plaintiff's 400. 

BY MR. GOLDSTEIN: 

Q. The cover letter you believe goes 
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with Plaintiff's 400? 

A. Yes. 

Q. And then the handwriting, looking at 

5 that, do you know if that is based on a phone 

6 call with you regarding the labels that are in 

7 Plaintiff's 400? 

8 A. I don't believe it's a phone call 

9 _from me. 

10 Q. At the top it says "PC Harry." 

11 Is that your handwriting? 

12 A. No . 

13 Q. Okay. "PC .. " phone call, 

14 II .Harry"? 

15 A. What does PC mean? 

16 Q. I assume phone call Harry. 

17 A. I don't remember a phone call, but I 

18 might have had one. 

19 Q. Do you recognize this as Milstein's 

20 handwriting? 

21 A. No. 

22 Q. Do you recognize that as anybody's 

23 handwriting? 

24 A. I don't recognize the handwriting. 

25 wouldn't know. 
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215 

Marcus 

You don't know if GC 108 goes with 

3 the labels or the cover letter? 

4 

5 

A. 

Q. 

Well, I think it does. 

You just don't recall the phone 

6 conversation. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

MR. KIRBY: Can I ask so I understand 

what the record is now, whether you have 

marked and made 401 a two-page exhibit 

consisting of a letter from Mr. Milstein to 

Mr. Marcus and a handwritten document? 

MR. GOLDSTEIN: I have indeed marked 

them together, but we could separate them 

out for clarity if therers some confusion. 

That's fine with me. 

MR. KIRBY: 

helpful. 

I think it would be 

MR. GOLDSTEIN: Let's make Plaintiff's 

401 GCP 109, the letter of April 12, and 

let's make Plaintiff's 402 the one page 

handwritten document, GCP 108. 

MR. KIRBY: Thank you, counsel. 

(Plaintiff's Exhibit 401, Letter ·dated 

4-12-93 from Milstein to Marcus, marked for 
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identification, as of this date.) 

(Plaintiff's Exhibit 402, Handwritten 

document, marked for identification, as of 

this date.) 

6 BY MR. GOLDSTEIN: 

7 Q. Do you recall if what Mr. Milstein 

8 sent to you were in black and white or in color? 

9 A. They were in color. 

10 Q. Do you know where those color 

11 documents are? 

12 A. Yes . 

13 

14 

15 

16 

here. 

Q. 

A. 

Q. 

Where are they? 

Somewhere within a 100 mile radius of 

I saw them in my office. 

Do you know if the color version of 

17 this has been produced to us because --

18 

19 

20 

21 

22 

23 

24 

25 

A. I don't know. 

Q. You don't know? 

Could we do this, could you check? 

MR. KIRBY: Do you know? 

MR. GOLDSTEIN: I don't believe so. 

have color labels but not with the writing 

on them, and I can't tell if they're the 

same as of what I have color labels of. 

216 
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Marcus 

can take those back and I'll check my files. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

MR. KIRBY: Again, if you don't have a 

color set, I'm certain we can make 

arrangements for you to make one or get one. 

And I'm going to the Bates numbers 

are 00549 through 00554, okay? And so I 

will put the color set in the middle of the 

table so we can all look at it. 

10 BY MR. GOLDSTEIN: 

11 Q. If we then look at the first page of 

12 Plaintiff's 400, 549 --

13 

14 

ａｾ＠

Q. 

Yes. 

ninth cpoice, I take it by ninth 

15 choice that's a low choice for what General 

16 Cigar should be using; ｾｳ＠ that correct? 

17 In other words, first choice would be 

18 what you think is the most appropriate thing as 

19 a legal matter for General Cigar to use? 

20 

21 

A. 

Q. 

Yes. 

They weren't asking for your 

22 aesthetic opinion or your marketing skills, I 

23 take it; is that correct? 

24 

25 

A. 

Q. 

That's correct. 

Okay. They were asking for your 
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2 legal advice concerning the use of trade dress 

3 that might have similarities to the Cuban Cohiba 

4 trade dress. 

5 

6 

A. 

Q. 

Right. Uh-huh. 

You wrote ninth choice on a let me 

7 ask you this, Harry, I'm sorry, to put it on the 

8 table. 

9 A. You want it on the table? 

10 Q. First of all, I'm not going to see 

11 the colors. 

12 A. I'll put my cards on the table. 

13 Q. You can keep them closer to you. 

14 You wrote ninth choice and eighth 

"IS choice for the first two, the kind of orange, 

16 brown? 

17 A. Yes. 

18 Q. And what was your concern about 

19 those? 

20 MR. KIRBY: Just for the record 

21 MR. GOLDSTE IN: The top one. 

22 MR. KIRBY: we're talking about 

23 00549. 

24 MR. GOLDSTEIN: Yes. 

25 A. What was my concern? 
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Marcus 

Yes. 

3 A. My recollection is I was concerned 

4 about the color scheme as an important factor. 

5 Q. In the sense that it was similar to 

6 the Cuban color? 

7 A. Yes. 

8 Q. And then if you turn to the next 

9 page, I think it's 549.1, do you know what that 

10 reference is to, "No. 2, different color, No. 3, 

11 different color, no lady"? 

12 A.. No. That's not my handwriting . 

13 

14 

15 

Q. 

A. 

Q. 

That's.not your handwriting? 

No. 

And then if ·you turn to 550, the top 

16 one you wrote "Tenth choice" and then you also 

17 have "sixth" pointing to the same one that the 

18 tenth choice is next to. 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q . 

A. 

Is the tenth choice your handwriting? 

Yes. 

And the sixth is not? 

It doesn't look like it. 

And is it --

I don't understand the I don't 

25 understand why it says both here, unless this 
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2 has been moved up on the page. This is a 

3 sticker. 

4 

5 

6 

Q. 

A. 

Q. 

That's a yellow sticker? 

Post-it, yes. 

But it's, it's someone else's 

7 handwriting? 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

12 reason? 

13 

14 

A. 

Q. 

15 color? 

16 A. 

Yes. 

So you don't know why it's there? 

Yes. 

It may there been because of that 

·-It could be. 

And your concern is, again, the 

It was the primary concern, along 

17 with the graphics. 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

The black and white? 

The overall graphics. 

Similar to the Cuban Cohiba? 

Well, when you say similar, I was 

22 trying to rate them, so this was my tenth 

23 choice . 

24 

25 

Q. 

A. 

Based on? 

Overall appearance. 
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Marcus 

But again, not on aesthetics but on 

3 the closest --

4 

5 

A. AI wasn't rating them on aesthetics 

in terms of marketing. Simply related to its 

6 relationship to the Cuban trade dress. 

7 Q. And you were providing this 

8 information to Mr. Milstein? 

9 

10 

A. 

Q. 

Yes. 

And then on 551, which is green 

11 color, and the top is checkerboard and the 

12 bottom is stripes, you wrote "Fourth choice 

13 

14 

15 

could cause complaint. We would probably win"? 

A. Yes. 

Q. The "could cause complaint," was that 

16 referring to, what? 

17 A. .A complaint by Cubatabaco. 

18 Q. For what elements would you 

19 consider it could cause complaint? 

20 A. Just the graphics. 

21 Q. And the bottom one you wrote "Safe 

22 first choice"? 

23 

24 

A . 

Q. 

Right. 

And that's because of the green 

25 color, and the black and white stripes and the 
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2 

3 

4 

overall look? 

A. Yes. 

Q. And then on the next page, 552, you 

5 wrote "Safe first choice B" and "Safe first 

6 choice A"? 

7 

8 

A. 

Q. 

I guess I did. 

And that's, again, the green color, 

9 one has kind of a white background for Cohiba 

10 and the other a yellowish background for Cohiba? 

11 

12 

A. 

Q . 

Yes. 

And you considered those were 

13 

14 

relatively safe? 

15 

16 553? 

17 

18 

A. 

Q. 

A. 

Q. 

At the time. 

And then the last -- not the last, 

Yes. 

You wrote "Second choice" and "safe 

19 B" and "second choice safe A"? 

20 

21 

A. 

Q. 

Yes. 

That has similar design to the prior 

22 page with, I don't know what you call that, sort 

23 of a reddish brown? 

24 

25 

A. 

Q. 

Yes. 

And slightly different letter form, 
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• 2 at least in the bottom one? 

3 A. Yes. 

4 Q. And you considered that to be a 

5 relatively safe choice? 

6 A. That's what it says. 

7 Q. And then the last page 

8 MR. KIRBY: Which 1.s 554. 

9 MR. GOLDSTEIN: 554. 

10 BY MR. GOLDSTEIN: 

11 Q. The top and the bottom one have that 

12 sort of brownish, yellowish color, and you rate 

• 13 them both as fifth choice. Top one 1.s Band 
" 

14 bottom one is A? 

15 A. Yes. 

16 Q. And the red one with the checkerboard 

17 you have "Third choice." 

18 A. Yes. 

19 Q. Do you recall that? 

20 Do you know why he was asking you to 

21 do this, Mr. Milstein? 

22 A. My general recollection 1.s that a 

23 graphic artist, somebody prepared a whole series 

• 24 of these things and they were just looking at 

25 them for possible considering, and considering 
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whether to use these or not. 

Q. Do you know if any of these that we 

4 just went through were sent to Nicholas Freeman 

5 in London? 

6 

7 

8 

9 

10 

11 

A. 

Q. 

A. 

Q: 

A. 

Q. 

I don't know. 

Do you know who Nicholas Freeman was? 

Yes. 

Had you ever met him? 

No. 

Do you have any knowledge of General 

12 Cigar sending to Nicholas Freeman in London, any 

13 

14 

of its proposed ideas for Cohiba packaging? 

A. Not independently of what I would 

15 have seen in documents. 

16 Q. 

17 litigation? 

18 

19 

A. 

Q. 

What you learned in the course of the 

Yes. 

Independent of what you learned in 

20 the course of litigation, at the time, '92 or 

21 '93, did you have any knowledge of a General 

22 Cigar approach to Nicholas Freeman to act as a 

23 go-between between General Cigar and the Cubans? 

24 A. I think I had a general I have a 

25 general recollection of that --
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A. 

Marcus 

Okay. 

-- in connection with the thing I 

4 mentioned earlier, the desire to get cooperation 

5 from Cuba, Cubatabaco, on the trade dress. 

6 Q. And do you know if your review of the 

7 labels was in any way part of that approach to 

8 the Cubans through Nick Freeman? 

9 

10 know. 

A. That I don't know. I just don't 

I don't know whether this came before or 

11 after that. 

12 

13 

Q . I'm go~ng to -- I want to come back 

to that, but I want to look at another document 

14 before that. 

15 

16 

17 

MR. KIRBY: Are you through with my 

color copies? 

MR. GOLDSTEIN: For now I probably am. 

18 BY MR. GOLDSTEIN: 

19 Q. Let me show you what was marked, I 

20 believe it was in the Cullman senior deposition, 

21 as Plaintiff's 360. And it's GCP 69 through GCP 

22 89 and there was also an attachment that you 

23 

24 

25 

produced to us. I thought it was over here . 

MR. GOLDSTEIN: Why don't we mark it. 

Let's mark it on the plastic. 
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(Plaintiff's Exhibit 403, Group of 

exhibits, marked for identification, as of 

this date.) 

5 BY MR. GOLDSTEIN: 

6 Q. Let me show you what was previously 

7 marked as Plaintiff's Exhibit 360, which is GCP 

8 69 to 89, and I've also marked as 403, a stack 

9 of exhibits, which is my understanding goes with 

10 the letter, that runs from GCP 70 to GCP 89; is 

11 that correct? 

12 

13 

A . 

Q. 

Yes. 

~nd the exhib~ts have a numbering·of 

14 GCP 89.1 through 89.248. 

15 On the cover of the bulk of the 

16 document is a draft letter fiom you and Scott 

17 Greenberg to Mr. Milstein. 

18 Do you see that? 

19 

20 

A. 

Q. 

Yes.· 

And on the cover is a memo, a 

21 one-page memo, from Milstein, Cullman junior, 

22 David Burgh and John Rano? 

23 

24 

25 

A . 

Q. 

Yes. 

December 4, ' 92. 

Do you recall whether you've ever 
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6 

7 
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Marcus 

that memo before? 

A. Not apart from litigation. 

Q. Did you review it in preparation for 

deposition here? 

A. Yes. 

Q. Do you know if the draft letter was 

8 ever finalized? 

9 

10 

11 

12 

13 

14 

A. It wasn't. 

Q. In the second paragraph Milstein 

summarizes your opinion. I mean he says he's 

summarizing it . "The point of Harry's 

opinion ... " and then it goes on. 

He then states about halfway through 

15 the paragraph, "We should-then start selling the 

16 brand with that name ... " the Cohiba name, 

17 " ... and establish it in the marketplace without 

18 the use of Cubatabaco's trade dress. After the 

19 product is established, we can then introduce 

20 elements of the trade dress. The establishment 

21 of the product will give us certain proprietary 

22 rights which will help us defend against an 

23 attack by Cubatabaco at a later date when we 

24 

25 

begin to use the trade dress." 

What I've read, does that accurately 
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reflect your advice? 

A. My advice is in the letter. I'll 

4 stand on what's in the letter. 

5 Q. In terms of his summary, do you 

6 understand whether that accurately reflects, 

7 accurately summarizes the advice you gave? 

8 

9 

A. I just want to stick with what I said 

in the letter. Whatever I said in the letter is 

10 what my advice was. 

11 Q. Did you review this letter in 

12 preparation for :your deposition? 

13 A. Which letter? 

14 Q. The long letter. I'll .call it the 

15 long letter, a 20-page letter. 

16 

17 

A. 

Q. 

Yes. 

Okay. Did you discuss the letter 

18 with anyone at General Cigar? 

19 A. I don't have a specific recollection 

20 of doing that. 

21 Q. Do you recall what your charge was 

22 from General Cigar when you prepared the letter? 

23 

24 

A . I think it had to do with -- it would 

have to do with the issue of the trade dress and 

25 general advice as to how best to move forward 
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Marcus 

use of the mark Cohiba. 

Did anybody work on this letter with 

than Mr. Greenberg? 

No. 

Do you have any recollection of 

7 people from General Cigar asking you questions 

8 about the letter after they received it? 

9 A. I don't remember that. That could 

10 have happened, but I just don't remember. 

11 Q. Do you have any recollection of a 

12 meeting being called over there and then coming 

13 

14 

15 

to you --

A. 

Q. 

16 letter? 

17 

18 

A. 

Q. 

No. 

to sit there and talk about the 

No. 

In the second to last or third to 

19 last paragraph on the cover memo of December 4, 

20 '92, Mr. Milstein writes, "I have asked Elliot 

21 Abrams to determine on an anonymous basis 

22 whether it would be deemed a violation of the 

23 embargo to negotiate a settlement of th~ trade 

24 dress issue with Cubatabaco. I would advocate 

25 doing so if we can." 
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different Abrams? 

A. I only know what I see in the letter, 

4 1.n the memo. 

5 Q. You have no independent knowledge of 

6 what you're seeing in the memo? 

7 

8 

A. 

Q. 

Correct. 

At the time that you sent this memo, 

9 this draft, to the client, did you believe that 

10 the information 1.n the letter was true and 

11 accurate? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A .. I think. I questioned it. I didn't 

have· a belief. I just -- there were certain 

assumptions that I made, but I wasn't sure about 

the information. 

Q. About the factual information? 

A. Factual information. 

Q. Did you have any questions when you 

sent it over about your legal opinions? 

A. No. 

Q. In the first page, the last sentence 

talking about whether Cubatabaco could establish 

rights, prior rights, to Cohiba in the United 

States, "These prior rights could be established 

by proving that a segment of the cigar 
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2 purchasing public in the United States is aware 

3 of and recognizes the Cuban Cohiba cigar brand 

4 through A, mention in advertising and news media 

5 entering the U.S., and B, travel abroad where 

6 the brand is widely distributed." 

7 Did you agree with the accuracy of 

8 that statement at the time? 

9 A. Yes. 

10 Q. At the time that you wrote this 

11 letter, were you provided with documents by your 

12 client, General Cigar? 

13 ·In other words·, in preparation for 

14 writing this, did you receive documents from 

15 General Cigar? 

16 A. I don't know. Let me just say that 

17 Scott Greenberg did the draft. 

18 Q. Mr. Greenberg wrote the draft, you 

19 reviewed it? 

20 

21 

22 

A. 

Q. 

A. 

23 Finnegan . 

24 Q. 

Yes. 

For what purpose? 

Because it was coming from Morgan & 

Do you recall making any substantive 

25 changes to what he wrote? 
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of trade as required to sustain or validate a 

3 registration." 

4 Do you see that? 

5 

6 

A. 

Q. 

Yes. 

Does that reflect a potential concern 

7 of abandonment, the legal term abandonment? 

8 

9 

A. 

Q. 

I don't think so. 

Does this concern that use was never 

10 established -- rights were never established 

11 because there was never full commercial use? 

12 A. That ·was what I think this has 

13 reference to. 

14 .Q. And then in the second .paragraph, 

15 "For Cuba tabaco· to prevail in a lawsuit, it 

16 would have to prove that, A, a segment of the 

17 U.S. public associates the Cohiba mark with 

18 Cubatabaco or even an anonymous source of Cuban 

19 cigars, and B, this brand recognition antedates 

20 General Cigar's use of the mark in the ordinary 

21 course of trade." 

22 Did you agree at that time with that 

23 statement? 

24 

25 

A. 

Q. 

Yes. 

In the next paragraph, the first 
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2 line, "Cubatabaco has indicated that it does not 

3 dispute General Cigar's right to use and 

4 register the Cohiba word mark in the United 

5 States." 

6 What was your basis for saying that? 

7 A. Information that we received from the 

8 client. 

9 Q. And do you recall what that 

10 information was? 

11 A. I'm not sure I received specific 

12 information . I don't recall specifically 

13 receiving it, but it may just have been them 
.... 

14 telling us that Cubatabaco doe$ not dispute 

15 General Cigar's rights in the mark in the United 

16 States. 

17 Q. To your knowledge, you have no 

18 understanding of what's that based on other than 

19 what may have been provided to you by the 

20 client? 

21 A. Correct. 

22 Q. And then in the last sentence of that 

23 paragraph it says, "We believe it unlikely that 

24 Cubatabaco could prove sufficient exposure of 

25 the Cohiba brand to cigar smokers in the U.S. to 
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establish the requisite secondary meaning or 

3 likelihood of confusion necessary for Cubatabaco 

4 to prevail." 

5 Did you look at any market studies at 

6 that time? 

7 

8 

A. 

Q. 

No. 

Are you aware of any survey that was 

9 done at that time? 

10 

11 

12 

13 

14 

·15 

16 

17 

18 

19 

20 

21 

22 

A. No. 

Q. Are you aware of any factual 

investigation that Morgan & Finnegan did to 

support that statement? 

A. Apart from general information that 

we received from the client, no, and from what 

we saw in the materials. 

Q. When you say "the materials" 

A. Whatever research we did. 

Q. Do you know if the client did any 

investigation in support of that last statement 

in that paragraph, that last sentence? 

A. Apart from what they knew about the 

23. cigar market and the industry and the trade? 

24 

25 

Q. 

A. 

Right. 

I don't know of anything else. 
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Other than their gineral knowledge. 

Yes. 

The next paragraph where you start 

5 talking about -- you talk about trade dress, you 

6 write, "However, the risk is much greater if 

7 General Cigar were to adopt the trade dress 

8 which Cubatabaco employs for its Cohiba brand 

9 and has indicated it might seek to protect." 

10 My first question is, what was your 

11 basis for saying'' ... has indicated it might seek 

12 to protect"? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MR. KIRBY: Counsel, can I just 

inquire with respect to the method of your 

interrogation. 

You're asking him about the summary 

that appears in the first page or 

page-and-a-half at least. 

You don't intend to preclude him from 

referring to the rest of the letter. 

MR. GOLDSTEIN: I don't intend to 
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23 

24 

25 

if he recalls what the basis for the 

statement that Cubatabaco has indicated it 

might seek to protect its trade dress. 
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Marcus 

I believe that we there were 

3 two reasons. 

4 One was the fact that they had 

5 registered their trade dress in the U.S. in 

6 conjunction with another word mark, Behique. 

7 And second, it was my -- I was 

8 informed that a visit had been made to Cuba by 

9 representatives of General Cigar, and that a 

10 discussion had taken place with a Cubatabaco 

11 representative in which it was indicated while 

12 they didn't have _a problem with the word mark, 

13 

14 

they would bbject to the trade dress. 

Q. What do you recall learning about 

15 that conversation? 

16 A. What I just told you. 

17 Q. Do you recall anything else? 

18 A. I believe Ron Milstein was involved 

19 in that trip. 

20 Q. And who --

21 A. If I'm not mistaken as to the time 

2·2 frame. 

23 Q. And who do you recall hearing about 

24 this conversation from? 

25 A. I think it was Milstein. 
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Marcus 

Do you recall h•aring it from 

3 Milstein or from Greenberg? 

4 

5 

A. 

Q. 

No, Milstein. 

What else do you recall Milstein 

6 telling you about it? 

7 A. He was there with another 

8 representative, I think Alfons Mayer, and there 

9 was some event in Cuba. It may have had to do 

10 with Columbus, Christopher Columbus, you kno~, 

11 1492, so I guess this is about 100 years later. 

12 

13 

And that my recollection is Milstein 

asked for or posed the question, it may have 

14 been to Mr. Garrido, about the possibility of 

15 General Cigar using the tiade dress, and the 

16 indication was that they would object to the 

17 trade dress. In other words, he said we could 

18 use it in connection with our Cohiba mark, and 

19 he said we object to the trade dress, or 

20 something to that effect. I don't remember the 

21 specific details. 

22 Q. Do you recall whether you saw a memo 

23 to that effect from Mr. Milstein? 

24 A. At some point I did, but I think that 

25 he told me about it, about that. 
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Marcus 

Do you recall if you saw the memo in 

3 the course of this litigation? 

4 A. I did see it in the course of the 

5 litigation, yes. 

6 Q. And did you see it in preparation for 

7 your deposition? 

8 A. I don't remember if I saw it that 

9 reason. 

10 Q. Can you tell if you're testifying 

11 based on your memory of the memo or your memory 

12 of the conversation? 

13 A. No. I remember that looking at this 

14 draft at page 10, that refreshed my memory, 

15 because I'm telling· Ron, "We note that during 

16 your recent meetings in Havana, you informed a 

17 representative of Cubatabaco of these tentative 

18 plans." 

19 He -- in response he indicated that, 

20 "Cubatabaco was aware that General Cigar owned 

21 the Cohiba mark in the U.S. but that they would 

22 object to your use of the trade dress." And I 

23 do recall that being told to me . 

24 Q. Prior to this sentence you just read, 

25 in the beginning of that paragraph on page 10, 
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• 2 GCP 79 --

3 A. Yes. 

4 Q. it says, "General Cigar is 

5 currently considering a new sales campaign for 

6 its Cohiba product in the United States. It is 

7 presently planned that the product format for 

8 this campaign will prominently feature the 

9 Cohiba mark and possibly other aspects of the 

10 trade dress employed by Cubatabaco for its 

11 Cohiba product. We note that during your recent 

12 meetings in Havana, you informed a 

• 13 representative of Cubatabaco of these tentative 
.... 

14 plans." 

15 Now, what's your basis for saying 

16 that Milstein informed a representative of 

17 Cubatabaco of General Cigar's tentative plans to 

18 have a new sales campaign to " ... prominently 

19 feature the Cohiba mark and possibly other 

20 aspects of the trade dress employed by 

21 Cubatabaco for its Cohiba product"? 

22 A. No, I think you're taking this too 

23 literally. What I said was, he informed them of 

• 24 his tentative plans. I'm not sure if he did it 

25 in the same way that I said it in this letter. 
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I think he posed a hypothetical to them, what 

3 would you think if we did this. 

4 Q. Do you have any knowledge of Milstein 

5 or Mayer telling anybody at Cubatabaco of any 

6 plans to begin selling the Cohiba in the United 

7 States? 

8 

9 A. 

MR. KIRBY: I object. 

What do you mean by begin? They knew 

10 that we owned the mark in the U.S. and he posed 

11 it in the context of a hypothetical, as I 

12 

13 

14 

15 

16 

17 

18 

19 

recall . It was understood that it would be in 

conjunction with the Cohiba mark. 

Q. 

Q. 

Let's go back to page 2. 

(Witness complies.) 

In the second sentence of that --

MR. KIRBY: Page 2 of the letter or 

page 2 of the exhibit? 

MR. GOLDSTEIN: GCP 71. 

20 BY MR. GOLDSTEIN: 

21 Q. That second to last paragraph or the 

22 last full paragraph, second sentence. 

23 

24 

A . 

Q. 

Right. 

"We would have difficulty explaining 

25 the use of the Cohiba name together with the 
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trade dress as being due to a good faith 

3 innocent mistake." 

4 

5 

6 

A. 

Q. 

A. 

Right. 

What do you mean by that? 

I meant that the trade dress, if it 

7 was the same as the trade dress that Cubatabaco 

8 used, would be evident that it was Cubatabaco's 

9 trade dress, that it wasn't coincidental. 

10 Q. What about just use of the name 

11 itself? 

12 

13 

A . 

Q. 

What about it? 

Well, would that be evidence of 

14 copying of the Cuban Cohiba? 

A. It wouldn't be. 

MR. KIRBY: Okay. 

have to help me, counsel. 

in a discussion with him. 

You're going to 

You can't engage 

You have to ask 

him questions. And if you're referring to 

the letter, refer to the letter. If you're 
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25 

not referring to the letter and you want to 

ask him independently, you can go ahead, but 

you can't ask quest~ons like what about . 

BY MR. GOLDSTEIN: 

Q. Was it important to you that General 
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2 Cigar not be seen as trading on the goodwill of 

3 the Cuban Cohiba? 

4 A. As trademark counsel, it's always 

5 important to me to make sure my clients do not 

6 trade on goodwill belonging to another company. 

7 Q. Did you recognize at this time in 

8 this letter, is this letter reflecting that you 

9 recognize that the key issue for General Cigar 

10 here in any dispute with Cubatabaco would be 

11 over its perceived good faith? 

12 A. No . 

-
13 ~R. KIRBY: Object to the form of 'the 

14 qu~stion. 

15 A. No. I was advising the client about 

16 the trade dress, that's it. We had already --

17 the client believed that there was no problem 

18 with the word mark, it was the trade dress. And 

19 they were contemplating an action step that 

20 involved using the trade dress that was either 

21 the same as or very similar to Cubatabaco's, and 

22 I was advising against using the trade dress. 

23 Q . Was it your view when you wrote this 

24 memo that the copying of both the name and the 

25 trade dress would be too obvious? 

r 
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Marcus 

Not at all. 

MR. KIRBY: Objection. 

There was no copying of the name. 

General Cigar owned the brand. They had 

6 registered it back in 1981, and it was General 

7 Cigar's belief that they had owned the rights to 

8 the mark, they had a right to use the mark, 

9 Cohiba; that Cubatabaco had no problem or 

10 objection with that, they were conceding those 

11 rights, and the issue was in moving forward with 

12 that relaunch of the mark to expand its use, 

13 could they use this trade dress which had been 

14 iri part registered by Cub~tabaco in the U.S. and 

15 which we had been told, or General Cigar had 

16 been told, Cubatabaco objected to. So that was 

17 the context, the trade dress. 

18 Q. If General Cigar had lost its rights 

19 to the initial registration either through 

20 nonuse or through abandonment, was it your 

21 recommendation that it should still go forward 

22 and with the name, with the cigar with the name 

23 Cohiba? 

24 MR. KIRBY: I object to the question 

25 as to lack of foundation, stating things 
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Marcus 

contrary to the record and asking him to 

speculate and give legal advice with respect 

to hypotheticals. 

5 BY MR. GOLDSTEIN: 

6 Q. In the document, you and 

7 Mr. Greenberg raised the possibility of loss of 

8 the original registration either through the 

9 possibility of nonuse or the possibility of 

10 abandonment. 

11 Do you recall that? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A . I don't know if it was loss. I think 

we were talking about risks and prudent actions 

to take. In any controversy, there's always a 

risk. 

Q. If you had -- based on a conclusion 

of the risk of loss of the original 

registration, was it your view that the client 

should continue to go ahead with the launch of 

the use of the cigar with the Cohiba name? 

MR. KIRBY: Object to the form of the 

question, and I object to you stating in 

these hypotheticals, things that are not 

established in the record and asking him for 

what his legal advice would be with respect 
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2 Q. 

Marcus 

Was it your understanding that it was 

3 still an open question whether General Cigar 

4 would launch the Cohiba product in the U.S.? 

5 

6 

A. I don't know if I knew what their 

actual plans were in terms of timing. I just 

7 was making a statement here. 

8 Q. Were you aware at the time that you 

9 and Mr. Greenberg wrote this letter, that there 

10 had not been any sales of the General Cigar 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cohiba l. n the United States for at least a 

couple of years? 

A. I don't recall if that was in my 

mind. I don't believe that I had focused on 

their use of the mark. That would explain the 

misstatements in the letter about token use, 

because I never would have made those statements 

if I was aware of what actually had occurred in 

the marketplace in the 1980s. 

Q. In the next paragraph under "Facts" 

it says, "The following facts have been compiled 

from a review of existing Culbro files." 

Do you know if there was in one 

place what was reviewed? 

A. If there was in one place? 
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Like if Mr. Greenberg has a file that 

3 he received from General Cigar that he still has 

4 a file; in other words, so I can determine or 

5 you could determine what it was that he reviewed 

6 then? 

7 A. I think this was a statement that we 

8 were looking at our files, that's all. 

9 Q. Do you know if he received do you 

10 know if he went over to General Cigar and looked 

11 at documents? 

12 

13 

A . 

Q. 

I'm not aware that he did. 

~nd you're not aware of what he 

14 received from General Cigar, if anything? 

15 

16 

A. 

Q. 

That's correct. 

Now when you say "factual research 

17 and various periodicals and periodical 

18 databases," are you aware of anything you found 

19 that you would consider material in terms of 

20 media that's not included in the exhibits? 

21 A. I don't know. I can't say that. I 

22 don't know what Scott may have he may have 

23 just put representative things in the appendix. 

24 Q. And GCP 72 to 74, there's a summary 

25 with both case cites and news articles to 
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2 

Marcus 

tobacco litigation here in the United States 

3 concerning rights to the prerevolutionary marks 

4 from Cuba. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A. I see that. 

Q. Were you familiar with that 

litigation at the time; in other words, while it 

was happening, the Menendez case? 

A. I have a recollection of following, a 

general recollection of having followed those 

litigations. 

Q. While they were going on? 

A. I think so. 

Q. Do you recall 

A. I don't know that I monitored it. I 

16 was aware of it. 

17 Q. And was this on behalf of General 

18 Cigar or were you just generally aware of it? 

19 

20 

A. 

Q. 

No, it was relevant to General Cigar. 

Did you give General Cigar legal 

21 advice when it purchased the Cifuentes marks, 

22 Partagas and Ramon Allones, in the mid 1970s? 

23 

24 

25 

A. 

Q. 

A. 

Legal advice? 

Yes. 

I think I gave them advice or was 
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2 

Marcus 

involved in some capacity as trademark counsel. 

3 I don't have a specific recollection. 

4 Q. But do you recall that you gave 

5 advice as to what their trademark rights would 

6 be in Partagas and Ramon Allones? 

7 A. I have a general recollection of 

8 doing that. 

9 Q. Do you recall any discussions with 

10 the client at that time as to their, what their 

11 interests were in purchasing those marks, the 

12 Cifuentes marks? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I'm not 

MR. KIRBY: Just wait a second. 

I'm prepared to let yori ask a certain 

amount with respect to background and 

foundation, but I am not prepared to help 

you interrogate him with respect to legal 

advice he gave to a client at some point in 

the '70s with respect to matters that are 

not the subject matter of this litigation. 

MR. GOLDSTEIN: Well, let me ask 

questions and you can interpose a privilege 

objection if you feel it is appropriate. 

MR. KIRBY: Okay. 
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2 

3 

4 

5 

6 

Marcus 

MR. KIRBY: Object to the form of the 

question. 

about. 

I don't know what you're talking 

A. I don't know what you're talking 

about, not just any cigar. It was a specific 

7 cigar. 

8 Q. It was a special cigar to Cuba, you 

9 were aware of that? 

10 

11 

A. 

Q. 

I don't know what they thought. 

Were you aware, based on how the news 

12 media was portraying it, that as far as the news 

i3 media portrayals, they were portraying it as a 

14 special and unique cigar to Cuba; .is that 

15 correct? 

A. 

Q. 

A. 

Q. 

MR. KIRBY: Asked and answered. 

I thought I did answer that. 

Can you answer it again? 

I'll refer to my previous answer. 

I'm not sure I asked the question. 

MR. KIRBY: You want to have the 

record read? 

A . I'm sure the question may not have 

16 

17 

18 

19 

20 

21 

22 

23 

24 been asked exactly the same, but in substance it 

25 was. 
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2 Q. 

Marcus 

Can you answer the question or is 

3 your lawyer --

4 A. I'm aware that in Cigar Aficionado 

5 there was an article which was hyping the Cuban 

6 

7 

Cohiba, and I don't know how it came about. 

don't know whether Cuba paid them to do it. 

8 don't know anything about how it came about. 

I 

I 

9 I do believe that they were trying to 

10 get a foothold, trying to use Cohiba as a brand 

11 that was important to them in 1992. 

12 

13 

14 

15 

16 

Q . 

A·. 

Q. 

A. 

Q. 

"They" referring to? 

Cubatabaco. 

Okay. 

But that's only in 1992. 

In the '76 to '77, "Exposure of 

17 Cubatabaco's Cohiba Mark in the U.S., 

18 Advertising and Publicity" 

19 A. Where are you reading from? 

20 Q. I'm just pointing to the heading on 

21 76, C-1. 

22 A. Oh, okay. 

23 Q . And that section continues on to page 

24 77. 

25 A. Yes. 
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Marcus 1 

2 about Mr. Lugo prior to the litigation other 

3 than what you obtained from the Miami Herald? 

4 

5 that. 

6 

7 

8 

9 

10 

11 

12 

13 

A. I don't have any present knowledge of 

MR. GOLDSTEIN: And I take it you 

would object to any questions I ask 

regarding any information he has about 

Mr. Lugo subsequent to the commencement of 

the litigation. 

MR. KIRBY: Yes, I would. 

MR. GOLDSTEIN: Okay. I'll save my 

time. 

14 BY MR. GOLDSTEIN: 

15 Q. In the bottom of that page, 77, under 

16 D it refers to "The Culbro use and filing for 

17 registration in 1978," "A period in time when 

18 the Cuban Cohiba product was still reserved for 

19 use as Fidel Castro's cigar for personal 

20 consumption and gifts, but was not available 

21 anywhere for general sale." 

22 

23 

24 

A . 

Q. 

Do you see that? 

Yes. 

Do you know if either you or 

25 Mr. Greenberg were aware of those December 1977 

2 67 



• 

• 

• 

1 

2 

Marcus 

documents that we looked at this morning at the 

3 time you wrote this? 

4 

5 

6 

MR. KIRBY: Which documents are you 

referring to? 

A. Are you talking about the 

7 handwritten --

8 Q. 302, 303 and 304. 

9 A. The handwritten notes? 

10 Q. Yes, partly handwritten and partly 

11 typed. You want me to get them out? 

12 A.. No . 

13 Q. 

14 right? 

15 

16 

A. 

Q. 

You know what I'm referring to, 

I don't recall seeing them. 

Do you recall that you first saw them 

17 in connection with the litigation or the GDM 

18 litigation? 

19 

20 

A. 

Q. 

That's my belief. 

In the paragraph -- page 9, the last 

21 paragraph before E, "According to information 

22 which you supplied to us, it would appear that 

23 Culbro General Cigar has only made token 

24 shipments of cigars under the Cohiba trademark 

25 in the United States throughout the years." 
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Marcus 

(Question was read back as follows: 

"QUESTION: Do you have any knowledge 

1 

2 

3 

4 

5 

6 

7 

of a decision whether to place the Dominican 

Republic source either on the top or on-the 

outside sides of· the box?") 

A. I'm not I wasn't privy to any such 

8 decision-making process. 

9 Q. The clients asked you for your legal 

10 advice as to whether or not their identification 

11 of origin was -- did they ask you for your legal 

12 advice as to the way they had decided to --

13 

14 

strike the ~uestion. I'm running out of ... 

Did your clients, General Cigar, ask 

15 you for your legal advice on how to place their 

16 non-Cuban source identification on the box that 

17 they sold through Dunhill? 

18 

19 

20 

21 

22 

MR. KIRBY: Just a second. 

I'm going to let you answer the 

question yes or no or I don't recall. 

A. Not that I recall. 

Q. In the last part of that last 

23 paragraph or actually in the middle of the last 

24 paragraph, I thought it was a short sentence, 

25 but it's not, it's a long sentence, the second 
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do you recall if you considered any potential 

3 defenses for General Cigar that are not included 

4 in this memorandum? 

5 A. Have I considered anything that's not 

6 in here? 

7 

8 

9 

Q. 

A. 

Q. 

Yes. 

I don't remember. 

At the bottom of page 18 you state, 

10 "On the other hand, an acquiescence defense may 

11 be difficult to prove based on oral remarks. 

12 possible, you sho~ld obtain a similar written 

13 recognition-by Cubatabaco of General Cigar's 

14 U.S. ri~hts to the Cohiba word mark." 

15 

16 

17 

A. 

Q. 

Do you see that? 

Yes. 

Do you recall if there were any 

18 attempts by General Cigar to obtain such a 

19 written recognition by Cubatabaco? 

20 A. I don't remember. 

21 Q. Do you recall seeing any written 

22 documents, anything in writing from General 

23 Cigar to the Cubans seeking such a written 

24 

25 

recognition? 

A. Directly? 

If 
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Marcus 

Either directly or indirectly 

3 regarding General Cigar's U.S. rights to the 

4 Cohiba word mark. 

5 A. Not that I -- I don't remember. I 

6 don't remember any documents to that effect. 

7 

8 

9 

MR. KIRBY: Would you read the 

question and answer, please? 

(Record was read back as follows: 

" QUE ST ION : , Do you rec a 11 see in g any 

written documents, anything in writing from 

General Cigar ~o the Cubans seeking such a 

written recognition? 

II ANSWER: Directly? 

"QUESTION: Either directly or 

indirectly regarding General Cigar's U.S. 

rights to the Cohiba word mark. 

II ANSWER: Not that I -- I don't 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

remember. I don't remember any documents to 

that effect.") 

MR. KIRBY: I'm totally confused by 

the question and the addition by counsel. 

thought that the question was relating to 

documents from General Cigar to the Cubans, 

and then it got to directly or indirectly 

I 
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Marcus 

and I'm not sure what we were talking about 

by that time, whether or not you're 

referring to articles and other things or 

simply are you referring to letters. 

MR. GOLDSTEIN: Are you testifying? 

MR. KIRBY: No. I'm asking you a 

283 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

question, because your question is totally 

incomprehensible, and therefore, your habit 

of adding adverbs in the middle of the 

question after a question has been concluded 

makes it -ve~y difficult for the witness to 

understand the question. 

14 BY MR. GOLDSTEIN: 

15 Q. Do you recall anything in writing 

16 from the Cubans to General Cigar regarding a 

17 written recognition by Cubatabaco of General 

18 Cigar's U.S. rights to the Cohiba word mark? 

19 

20 

A. 

Q. 

Directly or indirectly? 

From the Cubans to General Cigar, 

21 from the Cubans to Nick Freeman to General 

22 Cigar, from the Cubans to someone else to 

23 General Cigar? 

24 A. What about the Cubins to Cigar 

25 Aficionado in published interviews? 
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2 

3 

Q. 

A. 

Marcus 

I don't know. What about them? 

Those I would consider indirect 

4 communications. 

5 Q. And is that based on something that 

6 your lawyer just told you or is that based on 

7 something that you know? 

A. My lawyer told me? 8 

9 Q. Wait. I think he just referred to 

10 articles when I asked him if he was testifying. 

11 A. No. His comments were in connection 

12 with communications from General Cigar to 

13 

14 

Cubatabaco. 

This now has to do with 

15 communications from Cubatabaco to General Cigar. 

Q. Okay. 16 

17 A. I asked you whether it was indirectly 

18 or directly, I wanted to know if you included 

19 published articles of interviews. 

20 Q. I didn't mean to include that by my 

21 question, but are you aware of anything 

22 excluding articles from General Cigar to from 

23 the Cubans to General Cigar regarding 

24 recognition of General Cigar's right in the 

25 Cohiba word mark? 
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1 Marcus 

2 A. Yes. 

3 Q. Excluding articles are you aware of 

4 anything? 

5 A. Yes. 

6 Q. What are you aware of? 

7 A. I'm aware of the discussion between 

8 Mr. Milstein and Mr. Garrido in Cuba where 

9 Mr. Garrido, I think it was Mr. Garrido, clearly 

10 indicated that his objection was to the trade 

11 dress hypothetical posed by Mr. Milstein in 

12 connection with General Cigar's use of the 

13 

14 

Cohiba mark. 

Q. Well, it may have been in my 

15 question, but I was referring to trying to track 

16 your language, written recognition by Cubatabaco 

17 of General Cigar's U.S. rights to the Cohiba 

18 word mark. 

19 A. Well, apart from the public 

20 interviews in the Cigar Aficionado, I think 

21 there were two of them, I'm not aware of 

22 anything in writing. 

23 

24 to? 

Q . And what articles are you referring 

You don't have to give me citations, but 

25 what articles are you referring to? 
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4 

5 

6 

7 

8 

9 

A. 

recall, 

Q. 

brought 

A. 

Q. 

A. 

Q. 

by 

to 

Marcus 

There were two interviews, as I 

Mr. Padron. 

And do you recall when those were 

your attention? 

No. 

Was it in the course of litigation? 

I don't believe so. 

Do you know when they were brought to 

10 your attention? 

11 

12 

13 

A. 

Q . 

A. 

Before that. 

Do you recall when? 

I think it would have been the '93 to 

14 '95 time frame, '96 time frame. 

15 Q. Do you recall any discussions at that 

16 time about those articles, those interviews? 

17 

18 

19 

A. 

Q. 

A. 

Specific discussions? 

Yes. 

Nothing more than what I've 

20 indicated; that I knew that there were published 

21 interviews by Mr. Padron. 

22 Q. Do you recall who you had those 

23 discussions with? 

24 

25 

A. I can only surmise that it would have 

been with Mr. Milstein. He was my main contact 
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1 

2 

3 

over there. 

Q. 

Marcus 

Would you look at page 19 of the 

4 letter? 

5 

6 

7 

A. What page? 

Q. Nineteen. It's the last page before 

the signature. It says, "Phase I," "After first 

8 obtaining written confirmation from Cubatabaco 

9 of General Cigar's exclusive right to use the 

10 Cohiba marks in the U.S., launch the product 

11 without the trade dress elements of Cubatabaco's 

12 product."· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Do you see that? 

A. Right. 

Q. Do you recall if General Cigar began 

to sell through Dunhill prior to Mr. Padron's 

interviews being published in Cigar Aficionado? 

A. I don't remember the time frame. 

Q. And then "Phase I I," "Depending on 

the results of the actual product introduction 

and Cubatabaco's reaction to it, modify the 

packaging to include one or more elements of the 

trade dress employed by Cubatabaco." 

A. Yes. 

Q. Do you recall recommending that? 

r 
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Marcus 

to answer. 

Bring your arguments to the judge. 

1 

2 

3 

4 

5 

6 

7 

8 

Don't bring -- don't try and sit here and 

argue whether your legal analysis or your 

client's legal analysis is more correct than 

Mr. Marcus' legal analysis. 

purpose of this deposition. 

That's not the 

9 BY MR. GOLDSTEIN: 

10 Q. At the time that you wrote this, did 

11 you have an opinion at that time which elements 

12 of the Cuban ｴｲｾ､･＠ dress you could use or not 

13 use as you established a stronger recognition of 

14 the Cohiba name? 

15 A. No, that was not, because it didn't 

16 reach that point. 

17 Q. Do you recall any discussions with 

18 the client about the recommended plan of action? 

19 

20 

In other words, I know you provided 

them with a document. I'm asking if you recall 

21 any discussions with the client about the 

22 recommended--

23 

24 

25 

A. 

Q. 

A. 

Subsequent to this? 

Yes. 

I don't sitting here today, I 
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1 Marcus 

2 don't have a memory of subsequent discussions. 

3 Q. Only because of the way you answered 

4 it, do you recall having any discussions with 

5 the client about this plan of action prior to 

6 giving them the memo? 

7 A. I have a vague recollection of a 

8 discussion, but I don't remember when it was, 

9 that may have outlined this. 

10 Q. It may have been 

11 A. But I don't have any more I can't 

12 - it's just a vague recollection .. 

13 There's no more substance than what I 
ｾ＠

14 see in the memo, is that what you're telling me, 
\ ' 

15 in terms of your recollection? 

16 A. No more substance? 

17 Q. You have no more information than 

18 what's in the memo other than that you had a 

19 conversation; is that correct? 

20 MR. KIRBY: Don't mischaracterize 

21 what he .said. He had no recollection today. 

22 Don't say that he didn't have more 

23 substantive discussion. That's what you 

24 just said: 

25 BY MR. GOLDSTEIN: 
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2 

3 
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while Mr. Marcus attends a telephone 

conference.) 

4 BY MR. GOLDSTEIN: 

5 Q. Mr. Marcus, do you recall that at the 

6 end of 1992 General Cigar filed a registration 

7 for Cohiba? 

8 

9 

A. 

Q. 

Yes. 

And do you recall that that was an 

10 intent to use application? 

11 A. I recall that it was. 

12 Q. Do -you know why it was an intent to 

13 use? 

14 A. I wasn't involved in the planning 

15 it or determining that it should b~ that. I 

16 don't know why. 

17 Right now I think if I had enough 

18 time to think about it, I might remember, but 

19 right now I just don't remember. 

of 

20 Q. In the long letter from December '92, 

21 the draft letter, you recommended that there be 

22 a registration, a new registration for Cohiba. 

23 

24 

25 

A. 

Q. 

Do you recall that? 

Yes. 

Do you recall any discussions with 
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1 Marcus 

• 2 the client as to why there should be a new 

3 registration? 

4 A. Discussions apart from the letter? 

5 Q. Well, I'm aware of the letter, and 

6 I'm asking do you recall any discussions with 

7 the client about that in addition to the letter. 

8 A. Not sitting here today, right now I 

9 don't remember. 

10 Q. Is it your understanding that the 

11 decision to file was based on what you and 

12 Mr. Greenberg recommended in the letter? 

• 13 MR. KIRBY: If you know. 
"' 

14 A. I have no independent knowledge of 

15 what actually motivated them to file, but I 

16 guess, I assume it was. 

17 Q. I mentioned when we took a break I 

18 would ask you some questions from this period 

19 between '93 and '97. My documents start in '93 

20 and then they pick up again in '97 that concerns 

21 you. 

22 A. Yes. 

23 Q. Do you recall doing anything for 

• 24 General Cigar regarding Cohiba during that time 

25 period, say the latter half the '93 through 
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2 

3 

4 

5 

6 

Marcus 

just asking --

A. Is there any testimony that I did? 

Q. I don't know. There might be, but I 

don't know. I mean I can't represent to you 

A. Okay. All I can tell you is it's 

7 possible I did, it's possible somebody from my 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

firm did. I just don't remember it right now. 

MR. GOLDSTEIN: Okay. I have no 

further questions for the witness, subject 

to other documents being produced that are 

curr~ntly being withheld on the claim of 

privilege. 

Do you have any questions? 

MR. KIRBY: I'm not sure what to make 

of the last statement. 

The record certainly reflects that I 

have offered during the course of this 

deposition to make a number of documents 

available in response to your June request 

and you have declined that offer. 

I have no questions of the witness at 

this time . 

MR. GOLDSTEIN: The time is 6:11 p.m. 

I need to put this on the record. I just 
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1 Marcus 

• 2 wanted to put on the record that Plaintiff's 

3 Exhibit 400, GCP 549 to 554, which was 

4 marked, was a black and white copy of the 

5 document that Morgan & Finnegan had in fact 

6 produced to us the color version, and I will 

7 make color copies and replace the black and 

8 white with a color set. 

9 (Time noted: 6:13 p.m.) 

10 

11 

12 

• 13 HARRY C. MARCUS 

14 

15 ·subscribed and 
-
sworn to before me 

16 this day of , 2001. 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 
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2 C E R T I F I CAT E 

3 STATE OF NEW YORK 

4 ss. 

5 COUNTY OF NEW YORK 

6 

7 I, ANNETTE ARLEQUIN, a Shorthand 

8 Reporter and Notary Public within and for 

9 the State of New York, do hereby certify: 

10 That HARRY C. MARCUS, the witness 

11 whose deposition ｾｳ＠ hereinbefore set forth, 

12 was duly sworn by me and that such 

13 deposition is a true ｲ･｣ｯｲ､ｾｯｦ＠ the 

14 testimony given by the witness. 

15 I further certify that I am not 

16 related to any of the parties to this 

17 action by blood or marriage, and that I am 

18 ｾｮ＠ no way interested in the outcome of this 

19 matter. 

20 IN WITNESS WHEREOF, I have hereunto 

21 set my hand this 18th day of July, 2001. 

22 

23 

ANNETTE ARLEQUIN, CSR, RPR 
24 

25 

My commission expires: 
6/30/02 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of Jaime Mas Manzanares, dated July 18, 2000 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a . 

1 . 

CUBATABACO, 

ORIGINAL 
Plaintiff, 

vs. 97 Civ. 8399 (RWS) 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

---------------------------------------x 

DEPOSITION OF JAIME MAS MANZANARES 

New York, New York 

Tuesday, July 18, 2000 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 111140 

: ; : 
ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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25 

\ 

July 18, 2000 

10:25 a.m. 

Deposition of JAIME MAS MANZANARES, 

held at the offices of MORGAN & FINNEGAN, 

345 Park Avenue, New York, New York, 

pursuant to Notice, before ANNETTE ARLEQUIN, 

a Certified Shorthand Reporter and a a 

Notary Public of the State of New York. 

2 
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• 2 APP E AR AN CE S: 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway at Astoria Place, 5th Floor 

New York, New York 10003-9518 

BY: DEBRA EVENSON, ESQ. 

MORGAN.& FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: DICKERSON M. DOWNING. ESQ. 

WILLIAM WASHINGTON, Summer Associate 

20 AL S 0 PRE SE NT: 

21 

22 

23 

24 

25 

CHRISTINA SANJUAN, 

Interpreter, Corps Diplomatique 
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• 24 
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IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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1 

2 

3 

4 

(Plaintiff's Exhibit 35 4 Personal card 

5 C H R 

6 

7 

8 

9 J A I 

of Jaime Mas Manzanares, marked for 

identification, as of this date.) 

I s T I N A s A N J u A N, an 

interpreter, having been duly sworn by 

Notary Public, translated as follows: 

M E M A s M A N z A N A R E s , 

the 

10 called as a witness, having been duly sworn 

11 by a Notary Public, was examined and 

12 testified as follows: 

13 EXAMINATION BY 

14 MR. DOWNING: 

15 Q. State your name and business address, 

16 please. 

17 A. Jaime Mas Manzanares, Longa de 

18 Comerciale 3B, Havana, Cuba. 

19 Q. What is your current position of 

20 employment? 

21 A. I work as a kind of advisor for a 

22 Dutch company, enterprise. 

23 

24 

25 

Q . 

A. 

I'm sorry. What kind of company? 

(In English) Dutch company. 

(Through the interpreter) Dutch 

5 
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2 company. 

3 

4 

Q. 

A. 

What's the name of the Dutch company? 

Triumph Services. 

5 Q. 

6 Services? 

7 A. 

8 Fondel. 

9 

10 

Q. 

A. 

11 mainly. 

12 

What's the business of Triumph 

It belongs to a Dutch group called 

And what is the business --

(In English) And the business 

(Through the interpreter) Metals 

13 mainly, but they own five companies or 

14 enterprises in Cuba. 

Q. Mr. Mas, my name is Dick Downing. I'm 15 

16 with the law firm of Morgan & Finnegan. As you 

17 know, we represent the defendants, Culbro and 

18 General Cigar. 

19 To my right is William Washington. 

20 He's a summer associate with our firm. 

21 

22 

I'll be asking you a number of 

questions today. My questions will be translated 

23 by the court reporter to your left . 

24 THE INTERPRETER: Court interpreter. 

25 BY MR. DOWNING: 

6 
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2 years ago. 

3 Q. Was he director? 

4 A. (In English) It was Shenning. I think 

5 he died also years ago. 

6 Q. Shenny? 

7 A. (In English) Shenning. Rodolfo I 

8 think was the name. 

9 Q. What was your next position of 

10 employment? 

11 A. ( In English) I was appointed to be the 

12 representative of Cubatabaco in Europe . 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

I 7 7. 

Q. 

A. 

I 67 • 

Q. 

During what time period? 

That was in 1964. 

How long did you hold that position? 

(In English) Until the beginning of 

19 --

( In English) '67. I 67. From '64 to 

What were your duties as 

representative of Cubatabaco in Europe? 

A . (In English) I was based in Holland. 

It was not the entire Europe because we had a 

representative in England. It was both for ｾ＠

15 
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1 Mas 

• 2 cigars and leaf tobacco, you see? 

3 Spain was our main market, but Holland 

4 was also very important, and from Holland there 

5 was sales to the surrounding countries; Germany, 

6 Belgium, Sweden, and also attending the cigars in 

7 connection with our people 1n London, the cigar 

8 markets. 

9 Q. What was your next --

10 THE WITNESS: (In English) May I have 

11 some water, please? 

12 BY MR. DOWNING: 

• 13 Q. What was your next position? 

14 A. (In English) Sorry. I don't hear very 

15 well. 

16 MS. EVENSON: Would you speak up? 

17 THE WITNESS: No, okay. 

18 A. (In English) When I returned 1n 

19 1977 '67, I knew that there was a new 

20 structure for the tobacco business in Cuba. It 

21 was organized. It was organized an institution, 

+. 

22 a vertical ｩｮｳｾｩｴｵｴｩｯｮＮ＠ Vertical. We mean by 

23 vertical that this enterprise had all the 

• 24 functions relative to tobacco, the agricultural 

25 side, the industry, the industry supplying to the 
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Mas 1 

2 cigar industry the boxes, labels, et cetera, the 

3 interior distribution and sale of tobacco 

4 products in Cuba and the export of the products. 

Q. This occurred in 1967? 

A. (In English) '67 it was created, yes. 

5 

6 

7 

8 

'67 or '66. I don't remember correctly. 

Q. What was your position after you were 

9 the representative of Cubatabaco in Europe? 

10 A. (In English) When I returned, I was 

11 appointed deputy manager of the export division. 

Q . Over what time period were you deputy 12 

13 

14 

manager of the export division? 

A. 

15 four years. 

16 Q. 

17 manager? 

18 

19 to 

20 

A. 

(In English) I think it was three or 

What were your duties as deputy 

(In English) Well, in that case it was 

(Through the interpreter) -- cooperate 

21 with the manager and solve whatever businesses or 

22 deals he would assign me related or pertaining to 

23 

24 

25 

the export. Help the buyers who would come or 

travel abroad to visit the buyers. 

Q. During --

17 
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(In English) And also, the export 

3 division was always on the care of production, 

4 not -- supervising the production. 

5 (In English) Looking that the orders 

6 were served in time, looking for the quality of 

7 the tobacco through a team of inspectors we had 

8 in each factory, besides the inspection of the 

9 

10 

factories. 

Q. 

That was more or less ... 

Who was the manager at this time of 

11 the export division? 

12 

13 

14 

15 

16 

A . (In English) It was Mr. Ravelo, who 

later -- who more or less on that date he died. 

Q. 

A. 

Q. 

And he held this position three years? 

(In English) Hum? 

He held this position as deputy 

17 manager for approximately three years? 

18 

19 

A. 

Q. 

20 company? 

21 A. 

More or less, yes. 

What was your next position with the 

( In English) I was manager of the 

22 export division. 

23 Q. How long did you hold that position? 

24 A. (In English) Until 1977. 

25 Q. In 1977, what position did you take? 

18 
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2 policy, the international agreements with 

3 different countries, et cetera. 

4 

5 

Q. 

A. 

What was your position in 1977? 

(In English) I then was appointed as 

6 general director of Cubatabaco. 

7 Q. What were your duties as general 

8 director of Cubatabaco? 

9 A. (In English) Well, organizing, 

10 supervising, attending all things related with 

11 the export of tobacco products. 

12 

13 

14 

15 

16 

Q . 

director? 

A. 

Q. 

A. 

To whom did you report as general 

(In English) To whom? 

To whom did you report? 

(In English) Well, there was a deputy 

17 minister in the Ministry of Foreign Trade who 

18 attended all the exports. Not only tobacco, all 

19 the exports. 

20 Q. What was the name of the deputy 

21 minister? 

22 A. (In English) If he sees me now not 

23 recollecting his name, he wouldn't believe it . 

24 Q. Well, if it comes to you, we'll fill 

25 it in. 

20 
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../ 1 Mas 

• 2 Were you the highest ranking officer 

3 in the company at the time ~n Cubatabaco? 

4 A. (In English) Yes. 

5 Q. Were you also on the board of 

6 directors of the company? 

7 A. Yes. 

8 Q. Were you also on the shareholders 

9 board for the company? 

10 A. No. 

11 Q. Who was on the shareholders board at 

12 that time? 

• 13 MS. EVENSON: I object to the form. 

14 No foundation. 

15 BY MR. DOWNING: 

16 Q. Was there a shareholders board at that 

17 time for the company? 

18 A. No. 

19 Q. Is there one now, do'you know? 

20 A. Neither. Not for Cubatabaco, no. 

21 Manuel Estefania was the vice 

22 minister. 

23 Q . Was the vice minister at the time you 

• 24 were director in '77. How long were you general 

25 director of Cubatabaco? 
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2 

3 

A. 
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Mas 

(In English) Until the end of '84. 

What position of employment did you 

4 take in 1984? 

5 A. ( In English) I was appointed -- I 

6 believe I was designated to create a company in 

7 Spain, and then appointed president of that 

8 company. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

What was that company's name? 

(In English) COIBA without H. 

C-O-I-B-A? 

Yes? You have to say yes. 

Si. 

To what I said si, C-O-I-B-A? 

C-O-I-B-A; is that correct? 

Yes. 

What was the business of COIBA? 

(In English) COIBA was mainly to 

19 promote and make publicity for Cuban cigars and 

20 the distribution, the distribution in papers, not 

21 physically of the cigars, and to maintain the 

22 relations with Tabacalera, the monopoly. 

23 

24 

25 

Q . When you say "the monopoly," meaning 

the Spanish owned monopoly Tabacalera? 

A. Yes. 

. 22 
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8 

9 

10 

11 

12 

13 
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Q. Does the word COIBA, the company name, 

any meaning? 

A. Yes. Commercial Iberian American. 

Q. What was your title at COIBA? 

A. (In English) I was the president of 

company. 

Q. 

A. 

Q. 

A. 

How long did you hold that position? 

( In English) Until '91. 

What was your duties as president? 

(In English) Well, I told you part of 

the main things, supervise the distribution. We 

had 24 promoters all over the provinces, a few 

14 people in the office, and then mainly my work was 

15 to maintain the relations with Tabacalera and 

16 with the people of the duty-free shops, the 

17 duty-free business in Spain. 

18 Q. When you say you have 24 promoters in 

19 the provinces, are the provinces all within 

20 Spain? 

21 

22 

A. 

Q. 

23 Spain? 

24 

25 

A. 

Q. 

Yes. The Spanish provinces, Spain. 

Are the duty-free shops also all in 

Yes, all in the Spanish land. 

Did COIBA have any business 

23 
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responsibilities for geographic areas outside of 

3 Spain? 

4 

5 

6 

A. 

Q. 

A. 

(In English) Andorra. 

Spain and Andorra? 

(In English) Andorra. Not other 

7 territories, no, only Spain. 

8 Q. In 1991, did you change your position 

9 of employment? 

10 A. (In English) No. I went back to Cuba 

11 and retired. 

12 

13 

14 

15 

Q . Have you had any activity in the 

tobacco industry since 1991? 

A. (In English) No. No, no longer. 

Q. You're aware that this dispute 

16 involves trademark rights to the mark Cohiba, 

17 C-o-h-i-b-a; is that correct? 

18 

19 

A. 

Q. 

Yes, I do have knowledge. 

Let me take this opportunity to ask 

20 your attorney a question now. 

21 

22 

23 

24 

25 

MR. DOWNING: Has Mr. Mas been 

designated under our 30 (b) ( 6) notice for any 

area? 

MS. EVENSON: 

MR. DOWNING: 

Not at this time. 

Not at this time? 

24 
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2 MS. EVENSON: No. 

3 BY MR. DOWNING: 

4 Q. Mr. Mas, when did you first hear the 

5 word "Cohiba"? 

6 A. ( In English) I guess that I heard that 

7 name I suppose when that name was given to a kind 

8 of cigar. 

9 Q. Do you recall the date? 

10 A. ( In English} '66 or '67 maybe. 

11 Q. How did you first come to hear that 

12 name? 

13 A. (In English) 

14 there were a certain, 

Be,cause we knew that 

a certain class of cigar 

15 that was being produced outside the tobacco 

16 factories, was produced in! another place, a small 

17 tobacco factory, and then that cigar which was 

18 produced there was given the name of Cohiba. 

19 Q. Do you know who gave it the name 

20 Cohiba? 

21 A. (In English) Yes. It was Celia 

22 Sanchez, who was the secretary of Fidel. 

23 Q . Have you ever met Ms. Sanchez? 

24 A. No, never. 

25 (In English) Personally. 

25 
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2 Q. 

Mas 

How did you come to learn that 

3 Ms. Sanchez gave the name to the cigar? 

4 A. (In English) Because those cigars 

5 which were being produced outside our factories, 

6 the Cubatabaco factories, were smoked by 

7 Mr. Fidel Castro and then were used to give as 

8 presents of the government, and she was the 

9 secretary of the Council of Ministers. 

10 Q. How do you know -- I'll get back to 

11 that answer in just a second, but how do you know 

12 Ms. Sanchez gave the name to the cigar? 

13 A. (In English) Because although that 

14 factory was not our -- one of our factories, we 

15 had relation with them because we gave them the 

16 raw material to produce the cigars, you see, and 

17 the boxes. So our enterprise had relation with 

18 that factory. 

19 

20 

Q. 

A. 

All right. 

(In English) And then in a certain 

21 moment they told us that they were looking for a 

22 name for the cigar, that Celia was looking for 

23 

24 

the name, et cetera, et cetera, et cetera. So we 

had the connection with them because we supplied 

25 them the raw material to make the cigars, and we 

26 
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Mas 

• 2 also have some cigars to smoke of that particular 

3 kind. 

4 Q. Is this the Laguito factory? 

5 A. (In English) Heh? 

6 Q. What factory is this? 

7 A. Laguito. 

8 (In English) Which was in a place 

9 outside the city. It was a house with a few 

10 people there making cigars. 

11 Q. And this cigar factory had no 

12 relationship to Cubatabaco at the time? 

• 13 A. (In English) That factory had no 

14 official relationship with Cubatabaco until 1970, 

15 which was incorporated as a factory to 

16 Cubatabaco. 

17 Q. Now, you've never met Ms. Sanchez? 

18 A. (In English) No. 

19 Q. How do you know she picked the name 

20 for the cigar? 

21 A. (In English) Because there l. s a 

22 history about that. 
ｾ＠

There is a relation with the 

23 people. The man who run the small factory had 

• 24 the relation with Celia because he delivered the 

25 cigars to her, you see? And then they talked one 



• 

• 

• 

1 

2 

3 

Mas 

these cigars. 

Q. Over what,time period did he send 

4 these cigars to these people? 

5 A. ( In English) I believe since they had 

6 no name, the cigars. 

7 

8 

9 

10 

Q. 

A. 

Q. 

A. 

Well, what year would that be? 

(In English) Maybe '64. '63, '64. 

And when was the name Cohiba adopted? 

(In English) '67 or '68, I believe. 

11 don't remember exactly. 

12 

13 

14 

15 

Q . Over what time period did Mr. Castro 

send out these cigars? 

In other words, I believe you said he 

started about '64. Did he continue -- over what 

16 time period did he continue to send out these 

17 cigars? 

18 A. ( In English) I think that those are 

19 the cigars he presents to other people, this 

20 Cohiba. 

21 Q. To your knowledge, do you know if he 

22 still gives Cohiba cigars out? 

I 

23 

24 

A . 

Q. 

(In English) Yes, I am sure of that. 

Do you know the total number of Cohiba 

25 cigars Mr. Castro has given? 

30 
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10 

11 

12 

13 

14 

15 

Mas 

A. (In English) Impossible. 

Q. For any one year, do you know the 

total number of cigars - - withdrawn. 

For any one year, do you know the 

total number of Cohiba cigars Mr. Castro gave to 

other people? 

A. (In English) Very difficult to say. 

Very difficult to say, very difficult. I have no 

idea because these cigars were smoked by Fidel 

himself, by other people in the government. It 

was smoked by me also and other people. 

presents of those Cohiba cigars. 

To whom did you I'm sorry. 

I made 

Q. 

A. (In English) So I don't know how many 

16 cigars. 

17 

18 

Q. 

A. 

To whom did you g1ve Cohiba cigars? 

(In English) While I was at 

19 Cubatabaco -- in the first place, I am a smoker 

20 through many years, and in all the time I was in 

21 Cubatabaco I tried to smoke the best, because 

22 and I smoke Cohiba cigars, and then I always had 

23 

24 

25 

Cohiba cigars. I give to the people or sent a 

box on a special occasion to people. 

Q. Do you recall any individual to whom 

31 
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2 you gave a Cohiba cigar while you were at 

3 Cubatabaco? 

4 

5 

A. 

Q. 

6 individual? 

7 A. 

(In English) Everybody. 

Do you recall any particular 

(In English) All of our clients 

8 received -- well, all of them. 

9 

10 

Q. 

A. 

Do you recall any specific client? 

(In English) For example, Socorro from 

11 the Canary Islands, Meraphel from Belgium, 

12 Samuels from England, Joseph Freeman from 

13 

14 

England, the people of Tabacalera. 

Q. Over what time period did you make 

15 these gifts? 

16 A. 

17 created. 

18 

19 

Q. 

A. 

(In English) Since the cigars were 

Since they were created? 

(In English) The cigars with the 

20 Cohiba name. 

21 Q. 

22 gifts? 

23 

24 

A . 

Did you keep any record of these 

(Witness nodding negatively). 

( In English) It may be 1.n a dinner I 

25 offer you one cigar from a box of cigars. 

32 
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BY MR. DOWNING: 

Q. Do you know the names of any 

4 individuals to whom Fidel Castro or the state 

5 council gave cigars? 

6 A. The king of Spain, Juan Carlos 

7 the first. 

8 Q. Anyone else? 

9 A. Other chiefs of state, I suppose. 

10 Like it's natural. I couldn't give you a list. 

11 They had the special rings. 

12 

13 

Q . 

A. 

What are the special rings? 

( In English) It's a ring with the name 

14 of the person who received the cigar. 

15 Q. So if Mr. Castro were to give me a 

16 cigar, it would have Downing on it? 

17 A. (In English) Yes, because you are a 

18 very important man. 

19 Q. Well, using this hypothetical, would 

20 the cigar have the word "Cohiba" on it in any 

21 place? 

A. 

Q . 

A. 

Surely. 

Where? 

(In English) In the external or in the 

22 

23 

24 

25 legs of the rings. I use the word leg because I 

35 
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Because since the beginning of the 

3 creation of this type of cigars there were 

4 always -- it was always said that they were 

5 destined for official presents, and we were 

6 that's why we didn't export these cigars for many 

7 years, because they were destined as presents. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

MR. DOWNING: Could you read back that 

answer? 

(Answer was read back as follows: 

"ANSWER: Because since the beginning 

of the creation of this type of cigars there 

were always -- it was always said that they 

were destined for official presents, and we 

were -- that's why we didn't export these 

cigars for many years, because they were 

destined as presents.") 

18 BY MR. DOWNING: 

19 

20 

21 

Q. 

A. 

Q. 

When were the cigars first exported? 

The year of '82. 

Where were they sold -- where were 

22 they exported in '82? 

23 

24 

25 

A . 

Q. 

A. 

(In English) To Spain. 

Any other countries? 

(In English) First to Spain, later on 

37 
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England and other countries. 

Q. When were they exported to other 

4 countries? 

5 A. ( In English) I think it was one year 

6 later. 

7 

8 

9 

10 

Q. 

A. 

Q. 

A. 

Were you involved in that exportation? 

(In English) Yes. 

What was your involvement? 

Because at that time I was the 

11 director of Cubatabaco, and for a long time the 

12 importers were requesting us, from us, those type 

13 of cigars for their markets. 

14 Q. How many Cohibas were exported to 

15 Spain in 1982? 

16 

17 

A. 

answer. 

(In English) Difficult question to 

I could say that maybe not less than 

18 half a million cigars, I guess. 

19 

20 

21 

22 

23 

24 

Q. That's a million strike that. 

That's a guess? 

A. (In English) No, because I don't 

remember -- a guess. Calculation. 

Q . Are there any records that would 

reflect how many Cohiba cigars were exported to 

25 Spain in 1982? 
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Do you know how many Cohiba cigars 

3 were sold in diplomat stores prior to 1970? 

4 

5 

A. 

Q. 

No, I have no idea. 

Did you ever see figures showing how 

6 many cigars were sold, how many Cohiba cigars 

7 were sold, in diplomat stores prior to '70? 

8 

9 

A. 

Q. 

No, I haven't seen the figures. 

Did Cubatabaco assume responsibility 

10 for the domestic sales of Cohiba cigars in 1970? 

11 

12 

13 

14 

15 

A. Yes. 

Q . Did Cubatabaco sell Cohiba cigars in 

diplomat stores after 1970? 

A. Yes. 

Q. Do you know how many Cohiba cigars 

16 were sold in diplomat stores in any year after 

17 1970? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

(In English) No. 

Did 

I don't know. 

Did Cubatabaco keep records showing 

22 how many Cohiba cigars were sold in diplomat 

23 stores for 1970 or any year thereafter? 

24 

25 

A. I don't know whether after 30 years 

they still keep those records. I don't know. 
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Q. 
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Mas 

(In English) No, because I have them 

Have you ever seen a Cohiba cigar for 

diplomat store? 

Yes. 

When was the first time you saw a 

8 Cohiba cigar for the first time? 

9 

10 

11 

12 

13 

14 that. 

15 

A. 

Q. 

A. 

Q . 

A. 

Q. 

(In English) I don't know. 

Was it prior to 1980? 

Surely. 

Prior to '75? 

That's too precise. I cannot say 

Prior to 1982, were Cohiba cigars 

16 available for purchase in Cuba at any place other 

17 than diplomat stores? 

18 

19 

A. 

Q. 

(In English) No. 

Do you know the total number of Cohiba 

20 cigars that were sold in diplomat stores from 

21 1967 to 1982? 

22 

23 

24 

25 

A. 

Q . 

A. 

Q. 

No, I don't know that. 

Do you know the approximate number? 

No. I don't dare to say a number. 

Does anyone know that number? 
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• 2 took care of those sales.") 

3 MR. DOWNING: Okay. That's all I 

4 need. 

5 BY MR. DOWNING: 

6 Q. What other people took care of the 

7 sales to the diplomatic stores? 

8 A. Let's see. Let's see what ... During 

9 the first times when the mark had just been 

10 created ... Well, I don't know. The truth is that 

11 I don't remember. I don't know. 

12 Q. At any point in time from 1967 to 

• 13 1982, do you know who was responsible for the 

14 sale of Cohibas in diplomat stores? 

15 A. Those sales were made through the 

16 distribution department of Cubatabaco. 

17 Q. Who was in charge of the distribution 

18 department of Cubatabaco during that time 

19 period? 

20 A. Sablan, I think it was. 

21 Q. Sablan? 

22 A. Yes, Sablan. 

23 Q . Over what period of time was he 

• 24 director of distribution? 

25 A. (In English) A long period of time, 
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in contact and then you see them buying. You 

3 know, this is not possible to say. 

4 Q. Are you aware of any instance in which 

5 Cubatabaco Cohiba cigars have been shipped into 

6 the United States? 

7 

8 

A. 

Q. 

9 famous? 

10 A. 

11 the most 

12 Q . 

13 A. 

(In English) No. 

In your opinion, is the Cohiba mark 

I would say that the Cohiba mark is 

famous of the Cuban trademarks, marks. 

When did it become famous? 

I think it became famous even before 

14 being called Cohiba, because those types of 

15 cigars were used to make official presents by the 

16 government and later on were given the name 

17 Cohiba. 

18 Since the people in the world of 

19 tobacco with whom we relate had knowledge because 

20 we would present them, give them as presents, 

21 Cohiba cigars, at meals, they knew that Cohiba 

22 tobaccos were not being exported, all the world 

23 tobacco importers in the world wanted that 

24 particular mark in their markets. The next big 

25 expectation was created, and so for many years 
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2 they were requesting from us to export that 

3 mark. 

4 On the other hand, Fidel was smoking 

5 that particular mark and it was of public 

6 knowledge. Everyone knew about it. So a myth 

7 was created surrounding that particular mark due 

8 to its quality, so that is why it is the leading 

9 mark within the Cuban tobaccos, the mark Cohiba. 

10 Q. Did Cubatabaco ever do any surveys to 

11 measure the fame of the Cohiba mark? 

A . Well, as a survey or poll, 12 

13 

14 

specifically I don't think it was made. 

Q. You said that it was public knowledge 

15 that Fidel Castro smoked these cigars. 

16 How was it public knowledge? 

17 A. First because he was giving it as 

18 presents to many people, and also, you know, he 

19 was interviewed and it was published in the 

20 newspapers. 

21 

22 

23 

24 

Q. 

A. 

Q. 

What newspapers 

And photographs of him. 

I don't know . 

Do you recall the first time you saw 

25 an article about this in any newspaper anywhere 
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2 quality. 

3 Q. When did the name become famous? 

4 A. Well, I suppose ever since before they 

5 were being exported, because they were being 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

given as presents already with the name of 

Cohiba. 

Q. Do you have any way of knowing if 

people outside of Cuba were aware of the Cohiba 

name prior to their being exported? 

A. All the exporters of Havana tobacco or 

cigar tobacco . 

Q. I'm sorry. Let me repeat the 

question. 

Do you have any way of knowing that 

people outside of Cuba were aware of the Cohiba 

mark prior to the time that Cohiba cigars were 

exported to those countries? 

A. I answered you thinking of the 

importers of cigars, that yes, they knew their 

mark. I cannot say the same thing about the 

consumers. 

Q . Do you have any records that request 

from importers to supply them with Cohiba cigars? 

A. Well, there must be not exactly orders 
( 
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of Cohiba, but there must be some letter 

3 requesting or -asking us to export the Cohibas. 

4 Q. Do you remember any receive --

5 withdrawn. 

6 Do you remember receiving any specific 

7 letter asking you to export Cohibas? 

8 

9 

10 

A. 

Q. 

A. 

No, I don't remember. 

Do you have any --

I do remember personal conversations, 

11 but I don't know if anybody wrote a letter asking 

12 

13 

14 

15 

16 

to have them exported. In talking I remember. 

In writing I do not remember. 

MR. DOWNING: We ask that any records 

showing requests to export Cohibas be 

produced. 

17 BY MR. DOWNING: 

18 Q. Do you recall any specific 

19 conversations with anyone in which they requested 

20 that Cohibas be exported? 

21 

22 

A. 

Q. 

Surely we have had conversations. 

Do you recall any specific 

23 conversation? 

24 A. I do not remember the day and the 

25 hour, but I do remember conversations with many 
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of the importers, with people from Tabacalera, 

3 people from England, Hunters & Frankau, with 

4 people from Canary Islands, with many people who 

5 knew of the existence of that mark and that 

6 wanted it. 

7 Q. Do you recall when these conversations 

8 took place? 

9 A. They took place in Cuba and abroad I'm 

10 sure. 

Q. Do you recall when? 

A . (In English) I guess, I'm sure, 

11 

12 

13 

14 

several years after they were put to export. 

(Through the interpreter) Several 

15 years before they began being exported, three or 

16 four or five years they were known. Three, four 

17 or five, I don't know, before they began being 

18 exported. 

19 Q. Do you have any reason to believe that 

20 cigar smokers in those countries were aware of 

21 the Cohiba name prior to the export? 

22 A. I don't think the consumers in general 

23 had that information . 

24 Q. When did consumers first get that 

25 information? 
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2 A. That mark was being advertised, 

3 think, sometime before it began to be sold. 

4 Q. Where was it advertised? 

5 A. Their publicity or advertisement 

6 within an institutional publicity or 

7 advertisement that included several marks. 

8 

9 

Q. 

A. 

Where did this --

For sure the Cohiba was included 

I 

10 perhaps a calendar or a Christmas card, even 

11 though it was not being exported yet. 

Q . Do you recall seeing any of this 

advertising? 

A. Yes, I remember having seen it. 

Q. And where did the ads appear? 

was 

12 

13 

14 

15 

16 A. I don't remember. I suppose that in 

17 the case of a card, it was sent to people, to 

18 everybody. 

19 Q. Do you know anyone to whom such 

20 advertising was sent? 

21 A. I cannot tell you right now 

22 specifically. 

23 

24 

25 

Q . Who was responsible for this 

advertising? 

A. Mr. Cabezas. 
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I have. I cannot affirm it. Perhaps I did, 

perhaps I didn't. I don't know. 

Q. Do you have any specific recollection 

5 of seeing the word "Cohiba" on any bands on 

6 cigars given to personalities that have those 

7 personalities' names on them? 

8 

9 

A. 

Q. 

I cannot affirm that, confirm that. 

Does that mean you don't have any 

10 recollection? 

11 

12 

13 

A. I don't have any recollection. 

Q . Your attorney today has produced some 

other documents which have been marked with 

14 production numbers P 3386, P 3387, 3388, 3389, 

15 3391, 3392 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Discussion off the record.) 

(Recess is taken.) 

MR. DOWNING: Exhibit 37 I believe 

will consist of the documents which have 

been produced by plaintiff's attorneys under 

the numbers 3386 to 3390, and then 3391 to 

33 92. 

(Plaintiff's Exhibit 37, Photographs 

of Cohiba tobacco containers, marked for 

identification, as of this date.) 
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and containers was changed. 

Q. When was the design on the boxes and 

4 containers changed? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. This container with a red seal. 

Q. That's document number can you read 

the document number for me? 

MS . E VE NS ON : 3 3 8 6 . 

MR. DOWNING: 3386? 

A. 86, 87, 88, 89, 90, 91 and 92. All 

these containers have a seal, red seal, that I 

know by sight . 

It says here that these cigars were 

produced for the first congress, the first 

communist party congress, communist party in 

Cuba. 

Q. When you were reading that, were you 

reading it from page 3392? 

A. "Manufactured for the first Cuban 

communist party congress." 

Q. When was that held? 

A. That was -- let me see. The first 

23 congress, I think it was in the year '78. I 

24 

25 

think. 

Q. 

I'm almost sure that it was that year. 

Who attended the first communist 

83 



• 

• 

• 

1 Mas 

2 congress in Cuba? 

3 A. As it is natural, a political 

4 congress, politicians from the socialist 

5 countries' parties attended and politicians from 

6 socialist parties within capitalist countries. 

7 Q. Did you attend? 

8 A. No. 

9 Q. Do you know anybody that did? 

10 A. Yes, I must know several people that 

11 attended. 

12 Q . Did you ever see the list of the 

13 people who did attend? 

14 A. The list, I didn't see it. 

15 Q. Do you know the name of anyone who 

16 attended from any foreign country? 

17 A. I know they came from many countries, 

18 but I cannot tell you names because I don't 

19 know. I cannot have knowledge about that because 

20 I didn't have anything to do with it directly, 

21 with the list of the guests or anything. 

22 Q. Were containers of Cohiba cigars that 

23 had the appearance shown in Exhibit 37 available 

24 for purchase in Cuba at that time? 

25 A. ( In English) In the diplomatic shops 
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naturally at this type of event, congress or any 

3 other type of congress, the chiefs of the 

4 delegations are given a more important gift. 

5 Q. Do you know for a fact that any 

6 delegate to this convention was given any Cohiba 

7 cigars in the boxes shown in Exhibit 37? 

8 A. This is a very difficult question to 

9 answer because I have to say no. I have to say 

10 no because I did not see it with my eyes. But I 

11 know that these containers were produced for the 

12 congress, but I cannot say yes, but I know they 

13 were made for that. 

14 Q. Do you know how many containers were 
I 

15 made for the congress? 

16 A. I don't know. 

17 Q. Who would know that? 

18 A. Perhaps Cabezas knows about it. 

19 Perhaps Cabezas knows what I am saying. I don't 

20 know whether he will know the number of 

21 containers made. 

22 Q. 
A 
ｾ＠

Over what time period were Cohiba; 

23 cigars sold in containers that looked like 

24 Exhibit 37? 

25 A. Always. Since the beginning. 
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2 Q. 

3 occurred? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A. 

have. 

Mas 

Do you have any recollection when that 

Perhaps, but I don't know. 

MR. DORE: Do you have much more? 

MR. DOWNING: I think that's all I 

Thank you, Mr. Mas. 

(Time noted: 2:10 p.m.) 

JAIME MAS MANZANARES 

• 13 

14 Subscribed and sworn to before me 

15 this day of , 2000. 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 
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4 STATE OF NEW YORK 

5 ss. 

6 COUNTY OF NEW YORK 
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I, ANNETTE ARLEQUIN, a Certified 

Shorthand Reporter and Notary Public within 

and for the State of New York, do hereby 

certify: 

That JAIME MAS MANZANARES, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and that such 

deposition is a true record of the testimony 

given by the witness. 

I further certify that I am not 

related to any of the parties to this action 

by blood or marriage, and that I am 1n no 

way interested 1n the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 31st day of July, 2000. 

ANNETTE ARLEQUIN, CSR, RPR 
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JAIME MAS MANZANARES 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition Transcript of Alfons Mayer, 
designated under Fed. R. Civ. P. 30(b)(6), dated July 7, 2000 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN_YHE UNITED STATES DISTRICT_COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

97 Civ. 

8399 (RWS) 

COPY 

---------------------------------------x 

DEPOSITION OF ALFONS MAYER 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 110530 

New York, New York 

Friday, July 7, 2000 

ｾ＠

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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July 7, 2 0 0 0 

10:20 a.m. 

Rule 30 (B) ( 6) deposition of ALFONS 

MAYER, held at the offices of RABINOWITZ, 

BOUDIN, STANDARD, KRINSKY & LIEBERMAN, P.C., 

740 Broadway at Astoria Place, 5th Floor, 

New York, New York, pursuant to Notice, 

before ANNETTE ARLEQUIN, a Certified 

Shorthand Reporter and a Notary Public of 

the State of New York. 
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- A p.p E - A R· A N C'- E S: 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. c. 

Attorneys for Plaintiff 

740 Broadway at Astoria Place, 5th Floor 

New York, New York 10003-9518 

BY: DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 

BY: JANET DORE, ESQ. 

A L S 0 PRE SEN T: 

A. ROSS WOLLEN 

10154-0053 
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. - ... TT ·-rs HE RE BY s T'I PU LATED 'ANn···AGREE D' 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 

\ 
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1 

2 

3 

4 

· A · L F ·· 0 · N · S · · M A· Y · E · R , · · ·· - ·cal· led · as · · a · ·· w i t n e·s s , 

having been duly sworn by a Notary Public, 

was examined and testified as follows: 

5 EXAMINATION BY 

6 MR. GOLDSTEIN: 

7 Q. Could you please state your name and 

8 address for the record. 

9 A. Alfons Mayer, 387 Park Avenue South, 

10 New York, 10016. 

11 Q. And the 387 Park Avenue South, that's 

12 the business address of --

13 

14 

15 

A. 

Q. 

A. 

That's my business address. 

-- of General Cigar? 

Yes, that's correct. 

16 Q. You're still currently employed with 

17 General Cigar? 

18 

19 

20 time? 

21 

22 

A. 

Q. 

A. 

Q. 

Yes, sir. 

And what is your position at this 

Senior vice president of tobacco. 

Now, I understand that your native 

23 language is not English . 

24 

25 

A. 

Q. 

My native language is not English, no. 

Do you have any difficulty in 

5 
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1 Mayer 

• --
-2 --·unde-rs-tand·ing ·or ··speaking the English language? 

3 A. Well, I'm here since 1952, so I don't 

4 think I have too much of a problem. 

5 Q. Okay. And am I correct that you're 

6 also fluent in Spanish? 

7 A. Fluent in Spanish. 

8 Q. Have you ever been deposed before? 

9 A. Excuse me? 

10 Q. Have you ever had your deposition 

11 taken before? 

12 A. No, sir . 

• 13 Q. Your attorney probably gave you the 

14 rules --

15 A. You mean on this subject? 

16 Q. No, at all, at any time. 

17 A. I had once a car accident and I had a 

18 deposition to make. 

19 Q. From a car accident? 

20 A. Yes. 

21 Q. Let me just very briefly explain how 

22 the process works, 
A. 

even though your attor~ey may 

23 have already discussed this with you . 

• 24 You understand you're under oath? 

25 A. Yes, sir. 
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10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 

Mayer 

A. - Thos~ paper~ that r··have given, that 

is all I have seen. 

Q. The recent papers? 

A. Yes. 

Q. Did you review, prior to your 

deposition, did you review a memo or memos that 

you prepared regarding a trip to Cuba in 1992? 

A. Yes. 

Q. You reviewed those also? 

A. I read them, yes. 

Q . Okay. Did you review memos or 

documents that Mr. Milstein prepared regarding 

his trip to Cuba? 

A. I have not seen them. 

Q. Do you recall any other documents or 

types of documents you reviewed other than the 

ones that you recently gave to your attorneys? 

A. No, sir. 

Q. When did you begin working for General 

Cigar? 

A. 1952. I believe June 26. 

Q. And what was your posi~ion at that 

time? What did you begin doing with them? 

A. I was sent to Cuba two weeks later. 

12 
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1 

2 

3 

Q. 

A. 

4 of Cuba. 

5 

6 Cuba? 

7 

8 

Q. 

A. 

Q. 

Mayer 

And wh~t did you do-in Cuba? 

Trained in tobacco with General Cigar 

You were working with General Cigar of 

Yes. 

Okay. And there were -- General Cigar 

9 had a business in Cuba at that time? 

10 

11 

A. 

Q. 

Yes, sir. 

Okay. And what was your 

12 responsibilities there in Cuba? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

else? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q . 

A. 

Training. 

When you say "training" 

Learning. 

You have to let me finish. 

I'm sorry. 

Learning about tobacco or something 

Learning about tobacco, processing. 

And were you in Havana? 

'I was for five, six months in Havana. 

And then somewhere else in Cuba? 

I went to Remedios and stayed there 

25 for the rest of the years; sometimes in Havana, 

13 
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Mayer 1 

2 

3 

4 

5 

6 

7 

sometimes in Remedios, sometimes·vuelta Abajo. 

Q. 

A. 

Q. 

A. 

And how long were you in Cuba? 

Up to the middle of 1955. 

And then where did you go? 

I came to the United States, to New 

York. From there I went to Connecticut, and then 

8 I trained in all factories in the United States 

9 domestic. 

10 Q. And what were your responsibilities 

11 when you wer~ back in the United States? 

12 

13 

14 

15 

A . 

Q. 

A. 

Q. 

No responsibilities. Training. 

For all this time you were training? 

Yes, sir. 

You were employed by General Cigar 

16 throughout this time period? 

17 

18 

A. 

Q. 

Yes, sir. 

And your primary responsibility was to 

19 learn about tobacco? 

20 A. Tobacco processing, the manufacturing, 

21 everything. 

22 Q. Prior to 1952, you were involved in 

23 tobacco; is that correct? 

24 

25 

A. 

Q. 

Yes, sir. Mostly in sales. 

What's that? 

14 
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1 

2 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

A. 

7 Aires. 

8 

9 

10 

Q. 

A. 

Q. 

Mayer 

Mostly in sales. 

For? 

For my father. 

Your family had a tobacco farm? 

No, not farm, a business in Buenos 

A retail store? 

Wholesale. 

Wholesale. 

11 And when did your -- did there come a 

12 time when you moved from training to other 

13 

14 

15 

16 

responsibilities? 

A. 

Q. 

A. 

17 speak? 

18 

We are back in General Cigar? 

Yeah, I'm back to General Cigar. 

You go slowly up the ladder, so to 

I was in the end of '55, being sent to 

19 Puerto Rico by General Cigar operations and 

20 became assistant manager. 

21 Q. And then? 

22 A. The interest of General Cigar was to 

23 set up shade operations, processing operations, 

24 

25 

sorting. 

Q. In the Dominican Republic? 

15 
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1 

2 

3 

4 DR. 

A. 

Q. 

Mayer 

No, we said in Puerto Rico. 

Oh, Puerto Rico. I'm sorry. I wro.te 

5 And how long were you involved with 

6 that? 

7 

8 

9 

A. 

Q. 

A. 

Up till 1968. 

In the period 

The company naturally expanded in 

10 different operations. 

11 Q. From the period when you first left 

12 Cuba in 1955, did you go back to Cuba --

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

No, sir. 

-- prior to the revolution? 

No, sir. 

When you went back in 1992 with 

17 Mr. Milstein, was that the first time you went 

18 back to Cuba --

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A . 

Yes, sir. 

-- since you had left in 1955? 

Yes. 

And then what happened in 1968? 

I became assistant vice president to 

the vice president of tobacco. 

Q. And who was the VP of tobacco? 

16 
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1 

2 

3 Q. 

Mayer 

Basil--B. Barwell. 

And were you still 1n Puerto Rico or 

4 were you now in New York? 

A. I'm in New York. 5 

6 Q. And what were your responsibilities as 

7 the assistant vice president of tobacco? 

8 A. Assisting and learning purchases, 

9 pr1ces worldwide of different origins. 

10 

11 

12 

13 

14 

Q. 

A. 

Q. 

position? 

A. 

Of tobacco? 

Of tobacco. 

And how long did you rema1n in that 

I'm not sure, but somewhere 1n the 

15 '70s when Mr. Barwell became president of 

16 Ex-Lax, I took over his job. 

17 Q. Would it be fair to describe you as 

18 becoming essentially the chief buyer of tobacco 

19 for General Cigar? 

20 

21 

A. 

Q. 

Yes, sir. 

And have you been the chief buyer of 

22 tobacco for General Cigar since that time? 

23 

24 

A. 

Q. 

Yes, sir. 

And would you -- when 1n the '70s? 

25 the first half of the '70s? 

In 

17 
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1 Mayer 

• 
__.,.. 

2 A. The date 

3 Mr. Barwell left to Ex-Lax, and probably somebody 

4 can look that up in the records. 

5 Q. But sometime in the 1970s? 

6 A. I think it was in the '70s. 

7 Q. When you became the chief buyer for 

8 is it fair to call you that, the chief buyer 

9 for General Cigar? 

10 A. Yes. 

11 Q. When you became the chief buyer for 

12 General Cigar, who did you report to? 

• 13 A. To the then at the time president of 

14 the company. 

15 Q. And who was that at that time, if you 

16 recall? 

17 A. I don't know exactly the dates. Every 

18 two or three years there was another president, 

19 so I would have to look at these records. 

20 Q. But you reported to the, directly to 

21 the president of the company, whoever that was? 

22 A. Yes, sir. 

23 Q . Okay. In addition to being 

• 24 responsible for buying tobacco, did you also 

25 participate in creating new tobacco blends? 



• 

• 

• 

1 

2 

3 

4 

5 

A. 

Q. 

A. 

Q. 

Mayer 

Yes. - · 

Throughout this entire time period? 

Yes, sir. 

And as part of helping to create 

6 blends, you would participate in the tasting or 

7 taste t~sting of new potential cigar blends? 

8 

9 

10 

11 

12 

13 

14 

A. Yes, sir. 

Q. You have a big smile on your face. 

A. Because 

Q. Is that the best part of the job? 

A . No, no, because I shake my head and I 

know I have to say yes. 

Q. Without being overly modest, could you 

15 state -- can you tell me what you perceive your 

16 reputation within the cigar industry to be? 

17 

18 

A. 

Q. 

How I perceive it? 

How you understand you are perceived 

19 within the cigar industry. 

20 A. Well, the only thing that I can answer 

21 you that in 1992 I became the tobacco man, cigar 

22 tobacco man, and was honored in New York, in 

23 Amsterdam and in Manheim, Germany among all the 

24 

25 

tobacco buyers and companies. 

Q. It's a worldwide --

19 
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1 

2 

3 

A-. 

Q. 

Mayer 

--It'-s -a---w-orldwi-de--hon-or." Dh-huh. 

And it's selected by other tobacco 

4 people that --

5 

6 

7 

A. 

Q. 

A. 

8 Europe. 

9 Q. 

By people 1n the industry 1n Europe. 

In the United States and Europe? 

No. Mostly I think it was all 

At that time in 1992, did General 

10 Cigar have operations in Europe? 

11 A. Yes, they had operations. We had an 

12 office, General Cigar international sales office, 

13 

14 

15 

16 

17 

18 

19 

yes. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

In London? 

In Woking, yes. Woking, England. 

And how were you well known 1n Europe? 

Why? 

How or why. 

Most of these European companies have 

20 operations 1n South America, in Central America, 

21 in the United States, in the Philippines, 

22 Indonesia, but the honor was mainly based with 

23 cigar manufacturing, which was naturally in 

24 

25 

Europe. 

Q. So you had not just contacts or 

20 
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1 

2 

Mayer 

knowledge-~f·-the people -within the U.S: cigar 

3 industry, you also had substantial knowledge and 

4 contacts of cigar people around the world? 

5 

6 

A. 

Q. 

Yes, sir. 

Prior to your trip to Cuba in 1993, 

7 did you have, you personally, have dealings with 

8 representatives of the Cuban tobacco industry? 

9 

10 

A. 

Q. 

You mean discussions? 

Yes. When I say "dealings," I don't 

11 mean buying and selling I mean --

12 

13 

14 

A . Just friendly meetings in conventions 

and places like that. 

Q. When you say "conventions," outside 

15 the United States? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Yeah, outside the United States. 

And do you recall where? 

Vienna, Austria. 

Are there like annual I know 

20 there's an annual American retailer 

21 

22 

A. 

Q. 

That has --

-- of tobacco. What I want to ask is, 

23 is there an annual European tobacco show of any 

24 

25 

kind? 

A. But not on the retail end or selling 

21 
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1 

2 

Mayer 

end, mostly on tobaccos, tobacco ends-and 

3 different countries that are representing their 

4 machinist, machines. Mainly a mix with 

5 cigarettes and cigar tobacco naturally. 

6 Q. So you attended several of these 

7 conventions? 

A. Yes, sir. 

Q. Prior to 1992? 

A. Yes. 

Q. And do you recall anyone by name of 

who you met from Cuba? 

8 

9 

10 

11 

12 

13 

14 

A. Yes. Francisco Padron, who then was 

the head of Cuba S.A., Bolinada, Salinas. I have 

15 a whole list of people, but I don't remember them 

16 all out of my head. 

17 Q. Can you distinguish from who you met 

18 before '92 and after '92? 

19 

20 

A. 

Q. 

21 Cohiba? 

A. 

Q . 

Mostly the same people. 

When did you become aware of the Cuban 

I would say late 1.n the '80s. 

Do you know when it began to be sold 

22 

23 

24 

25 

in Spain, the Cuban Cohiba? 

A. I wouldn't know exactly, would not 

22 
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1 

2 

3 

Mayer 

- know exactly. 

Q. Do you recall when you first attended 

4 one of these European conventions? 

5 A. Do I ... Please. 

6 Q. Do you recall when you first went to 

7 Europe to attend a tobacco convention or 

8 gathering? 

9 A. No. I would have to look that up. 

10 There are so many of them, I don't remember. 

11 

12 

13 

14 

The one in Vienna, I don't even 

remember what date it was. I would have to check 

it out. 

Q. Generally could you remember whether 

15 it was like early '70s, late '80s? 

A. It was late '80s. 

That was the first time? 

16 

17 

18 

Q. 

A. I would think so, because I'm too b~sy 

19 to go to these places. 

20 Q. When did you first become aware of a 

21 General Cigar Cohiba? 

22 

23 

24 

25 

A. 

Q. 

A. 

Of a General Cigar Cohiba? 

Yes . 

I would say something '7~. 

around that area, I think. I 7 7, I 7 9. 

Somewhere 

Something 

23 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 

Mayer 

like-that. 

Q. When you first became aware of a 

General Cigar Cohiba, you were not aware of a 

Cuban Cohiba? 

A. No. Absolutely not. 

Q. When you learned that there was a 

General Cigar Cohiba, did you also not at that 

time learn that there was also a Cuban Cohiba? 

A. Well, you read in magazines, you start 

reading it, you know, that there was a Cohiba, 

and what does it mean you ask yourself, you 

know. So you find out from your associates or 

people in the business, Cohiba means tobacco. 

Q. When you first became aware that there 

was a General Cigar Cohiba, as part of learning 

or becoming aware of that, did you also become 

aware that there was a Cuban cigar with the name 

Cohiba? 

A. Basically not. You see I'm not in 

marketing or sales so I don't care about brands, 

I care about units. 

Q. You care about units you said? 

I 
n 
J 

A. Units, because I need to know how many 

units we have to make in order to buy tob~cco for 

24 



• 

• 

• 

1 

2 A. 

Mayer 

No, sir. 

3 Q. Do you have any knowledge of how 

4 General Cigar came about to choose the name 

5 Cohiba? 

6 

7 

A. 

Q. 

No, sir. 

Are you aware of the story, I don't 

8 mean the story in a fictional sense, but the 

9 version of that as told by Oscar Boruchin? 

10 A. No idea. 

11 Q. You have not seen an account he gave 

12 to Cigar Aficionado how General Cigar came to get 

13 

14 

15 

the Cohiba name? 

A. No, not at all. 

Q. Did you ever ask anyone at General 

16 Cigar how General Cigar came to apply for the· 

17 Cohiba trademark name? 

18 A. No, we don't have these discussions 

19 because I'm tobacco and brand names don't mean 

20 nothing. 

21 Q. Did you select the blend for the 1982 

22 Cohiba? 

A . Selected, yes. Discussed with 23 

24 management naturally what's the easiest one to go 

25 on to. 

27 
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Mayer 

.. Q. 

3 to," what does that mean? 

4 A. The type of blend that we made for 

5 other cigars with different wrappers. 

6 Q. Was the blend for the, this Cohiba ｾｮ＠

7 1982, the same as any other cigar? 

A. There were, I think there were two 8 

9 brands similar. One was Santo Domingo 

10 Old-Fashioned and the other one was Canaria 

11 d'Oro. 

Q. Was the process of selecting the 12 

13 blend, was that like a trial and error process 

14 or .. 

15 A. Not on that ｣ｾｧ｡ｲＮ＠ It was a copy of 

16 another brand. 

17 

18 

19 yes. 

20 

21 

22 

Q. 

A. 

Q. 

A. 

Q. 

Was this a hand-rolled cigar? 

This was a hand-rolled cigar I think, 

Made in? 

In the Dominican Republic, Santiago. 

Do you have any knowledge of the 

23 quantity of cigars General Cigar Cohiba sold 

24 

25 

after 1982, this particular cigar? 

A. I do not have that. 

28 
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2 ···Q. 

Mayer 

G~nerally, if not specifically, do you 

3 have that knowledge? 

4 

5 it. 

6 

7 

8 

A. 

Q. 

A. 

Q. 

Generally I know they were selling 

But you don't know how many? 

I have no idea. 

You were on the is it fair to say 

9 you were on the buying end of tobacco? 

10 

11 

A. 

Q. 

12 sales? 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

Yes. 

Were you responsible in any way for 

Of cigars? 

Uh-huh. 

Not at all. 

Was there a place or a point in the 

17 distribution chain where your responsibilities 

18 ended; in other words, from growing to me buying 

19 a cigar at a retail store? 

20 · 

21 

22 

A. 

Q. 

A. 

23 floor . 

24 Q. 

Mine ended at the cigar floor. 

At the factory? 

My responsibility was up to the cigar 

When you bought the tobacco, was that 

25 based on projected sales for particular brands? 

29 
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1 Mayer 
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2 "Mainly' it was ... a" que s tIon"of -the 

3 Macanudo and the Partagas. All the other brands 

4 were more or less bundled because they were small 

5 and not big, but the Macanudo and Partagas were 

6 big brand·s. 

7 So basically you buy always at least 

8 two years inventory to have, so you didn't -- I 

9 didn't get the particulars of every name, because 

10 I know up front that a million cigars more and a 

11 million cigars less doesn't make any difference 

12 ｾｮ＠ my inventory. 

• 13 Q. During this time period in the 1980s, 

14 was the Cohiba cigar a ｭｾｮｯｲ＠ brand? 

15 A. It was a ｭｾｮｯｲ＠ brand, yes. 

16 You're talking '82? 

17 Q. '82 to ' 87. 

18 A. It was a minor brand. 

19 Q. Did you ever see the General Cigar 

20 Cohiba in a retail store? 

21 A. Yes. The bUhdled, yes. 

22 Q. And do you recall where you it? 

23 A. Somewhere here in New York. 

• 24 'Q. I take it you had no role in 

25 marketing, promotion? r. 
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1 

2 

Mayer 

-bundled pac·kage· ·that we were -b-r±ef·ly d-escribing; 

3 in other words, deciding how to present the 

4 Cohiba? 

5 

6 

A. 

Q. 

No, that was not my job. 

Do you recall that on the Cohiba 

7 package there was a little story about the 

8 origins of tobacco and the brand? 

9 A. I wouldn't know what it said but ... 

10 Q. I'm just -- first I was asking if you 

11 heard about that. 

12 

13 

A. 

Q. 

No . 

Do you have any knowledge of a company 

14 called Quakenbush from back in that time period? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Never heard of it. 

Quakenbush? 

Yes. 

Never heard of it. 

Have you ever heard of Rafael Jacobs? 

No, sir. 

MR. GOLDSTEIN: Why don't we mark this 

document. Mark it 124. 

(Plaintiff's Exhibit 124, Memo dated 

2-18-82 from Sparkes to Mayer, marked for 

identification, as of this date.) 
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Mayer 1 

"""2 

3 Q. I'm showing you a document from the 

4 General Cigar files that was produced to us, 

5 which we marked for the deposition as Plaintiff's 

6 Exhibit 124, and it's a February 18th, 1982 memo 

7 from C.H. Sparkes to you, to Alfons Mayer. 

8 My first question is, looking at this 

9 now, do you recall seeing this memo? 

10 A. Yes, I recall seeing that memo. It 

11 was directed to me. 

Who is C.H. Sparkes? 12 

13 

Q. 

A. He handled, can I say the dirty work 

14 for the registration of these brands? 

15 Q. And what do you mean when you say "the 

16 dirty work"? 

17 A. Well, he had to prepare a lot of 

18 papers for the lawyers and keep records on 

19 everything, and ｨｾ＠ was very precise. He was 

20 absolutely wonderful about it. 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

keeping? 

A. 

He's absolutely ... 

Excellent in doing that. 

He was very careful with his record 

Oh, yes, I would think so. 

33 
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1 

2 Q. 

Mayer 

I' 11· ·repres-e·n t -t~ -:you ·· that th·is is the 

3 only document I have in my files from the 

4 beginning of this General Cigar's knowledge of 

5 Cohiba, you know, General Cigar's references to 

6 Cohiba right on through the 1980s. 

7 Do you recall what it is I mean the 

8 only document I have in that time period that has 

9 your name on it. 

10 Do you have any recollection of how it 

11 came to be that this memo was sent to you? 

12 

13 

14 

A . 

Q. 

A. 

That I picked this up you mean? 

Yeah, that this memo was sent to you. 

Cigar Association of America sends the 

15 registrations of all the brands that it registers 

16 during the month or during the last three months 

17 and sends it out to the members, and I am one of 

18 the members of CAA. 

19 And when I saw the words registering 

20 Cohiba and now I see the word Quakenbush 

21 Threading Company who was registering it, I put a 

22 circle on it and sent it to attention of Charlie 

23 Sparkes and said there's something here that is 

24 

25 

not Kosher. 

Q. Do you recall sending him something in 

34 
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1 

2 

3 

writing? 

A. 

Mayer 

No. I made a photocopy of the sheet 

4 and put in, how do you call it, a flecha, an 

5 arrow, and said, check this out or something. 

6 Q. Before I mark this, let me ask you if 

7 that's what you're referring to. 

8 (Counsel handing.) 

9 

10 

11 

A. 

Q. 

(Witness reviewing document.) 

Yeah. Comments, that's what I asked. 

Do .you recall -- I was showing you a 

12 document that's marked GC 92 on the bottom . 

13 Is this the document you were 

14 referring to in which you took a page that you 

15 had gotten from CAA, marked it and sent it to 

16 Mr. Quakenbush? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

No. I sent it to Mr. Sparkes. 

I mean to Mr. Sparkes? 

Yes, sir. 

Okay. 

MR. GOLDSTEIN: Let me take off the 

cover page and mark this. 

(Plaintiff's Exhibit 125, Quakenbush 

registration from Cigar Association of 

America, marked for identification, as of 

35 



36 

1 Mayer 

• 
.-/ 

2 this date.) 

3 BY MR. GOLDSTEIN: 

4 Q. I'm showing you what·s now been marked 

5 as Plaintiff's Exhibit 125, which is a document 

6 labeled at the bottom GC 92, which I had just 

7 shown to you, and it's your understanding that 

8 Mr. Sparkes' February 18th, 1982 memo to you is 

9 in response to this document, GC 92, that you 

10 sent to him? 

11 A. Yes. 

12 Q. And what you were doing was alerting 

• 13 him to the fact that it looked like Quakenbush 

14 had applied to register the mark Cohiba? 

15 A. That's correct. 

16 Q. So that would mean that at least as of 

17 this date you were aware of'the General Cigar 

18 Cohiba? 

19 A. You are correct. 

20 Q. Okay. Other than this memo, do you 

21 have any knowledge of any actions taken by 

22 
ＮｾＬ＠

General Cigar in response to this ｑｵ｡ｫ･ｮ｢ｾｳｨ＠

23 application? 

• 24 A. No, sir. 

25 Q. In the memo 1n the second paragraph, 
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• 

1 

2 

Mayer 

·Mr. Sparkes writes, "We have a registration for 

3 that mark issued 2-17-81, but as yet no 

4 commercial use of product." 

5 Do you have any knowledge that that 

6 statement is in any way not true? 

7 

8 

A. 

Q. 

I have knowledge if that is not true? 

Let me strike the question. 

9 Do you have any knowledge that General 

10 Cigar did have commercial use of the product 

11 prior to February 18th, 1982? 

12 

13 

A . 

Q. 

I wouldn't know that. 

Do you have any reason to doubt the 

14 truth of that statement? 

15 

16 

A. 

Q. 

What he writes there is true. 

Okay. In the last sentence he writes 

17 to you, "Some decision will have to be made as to 

18 contacting the applicant. This is a little 

19 tricky because of our nonuse of the registration 

20 on a commercial scale." 

21 Do you know what he's referring to 

22 there? 

23 

24 

A . 

Q. 

No, sir. 

Okay. Did you participate in any 

25 decision as to responding to Quakenbush? 

37 



• 

• 

1 

2 A. 

Mayer 

·· The b 1-e n d was · t-h ere ｾ＠ - be cause · we made 

3 other cigars like I said before today. 

4 Q. Do you recall when it was that General 

5 Cigar first began to make its Cohiba? 

6 

7 

8 

work. 

A. 

Q. 

No, sir. I was not in that daily 

You have to remember I travel a lot. 

Okay. Earlier you had, I believe you 

9 had testified that you understood that the Cohiba 

10 was being introduced or prepared, you were asked 

11 to do work regarding the Cohiba in '82 or maybe 

12 1981 . 

13 Do you recall that? 

14 A. Yeah, '81, '82 that they were going to 

15 make another cigar in the name of Cohiba, and we 

16 decided -- they were agreeable to use the Canaria 

17 d'Oro blend, which also had the Santo Domingo 

18 blend, and that was the end of my responsibility. 

19 Q. I guess all I'm asking you is, showing 

20 you this memo, does it in any way refresh your 

21 recollection of whether it was '81 or '82, and if 

22 it doesn't, then it doesn't. 

23 

24 

25 

A . 

Q. 

A. 

It doesn't. 

Okay. 

I wouldn't know. 
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•- ....-

2 

3 and I think they're always beautiful. 

4 Q. You think they're always .. 

5 A. Beautiful. 

6 Q. But you have no information on either 

7 the author or the source? 

8 A. No. I'm not involved in that, 

9 especially not my language, which is not the 

10 strongest. 

11 Q. If this question has been asked, I 

12 apologize, but do you have any knowledge of any 

• 13 sales of General Cigar's Cohiba prior to 

14 September of 1982? 

15 A. I do not have that information. 

16 Q. Do you recall doing anything at all 

17 with the General Cigar Cohiba in the 1980s other 

18 than what we've already discussed? 

19 A. I have nothing else. 

20 Will you please repeat that qu~stion? 

21 Q. Yes. 

t 

22 Do you recall doing anything eYse with 

23 regard to the General Cigar Cohiba other than 

• 24 what we've discussed? 

25 A. I cannot add anything else. 



• 

• 

• 

1 

2 Q. Okay. 

Mayer 

Do yeti ~~c~ll doing any kind of 

3 blend testing or tasting for the Cohiba in the 

4 1980s? 

5 A. No. I think it was the same blends in 

6 the 1980s. 

7 Q. And do you recall doing anything 

8 regarding package -- let me ask this question: 

9 Have you ever had any involvement with packaging 

10 of General Cigar cigars? 

11 A. Absolutely not. 

12 

13 

14 

Q . Okay. So you wouldn't have had any 

involvement with Cohiba? 

A. It all belongs to marketing and sales, 

15 and the tobacco was already there because they 

16 made two other cigars like that, alike in the 

17 blend. They might have used a different wrapper 

18 for one and a different wrapper for another or a 

19 different binder. 

20 Q. Did General Cigar or any of the people 

21 at General Cigar ever come to you for an opinion 

22 about what ,do you think about this look? 

23 

24 

25 

A . No, sir. 

MR. GOLDSTEIN: 

short break? 

You want to take a 
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Mayer 

MS. DORE: Yes. 

(Recess is taken.) 

4 BY MR. GOLDSTEIN: 

5 Q. You were aware of the launch of the 

6 magazine Cigar Aficionado in 1992? 

7 

8 

A. 

Q. 

Yes, sir. 

And were you aware that the magazine 

9 was coming out prior to its actual hitting the 

10 newsstand, so to speak? 

11 

12 

13 

A. 

Q. 

A. 

14 yes or no. 

15 Q. 

That it was coming out earlier? 

Yes . 

I probably was told. I don't remember 

Do you recall -- did you have any 

16 involvement in the magazine prior to it coming 

17 out? 

18 

19 

A. 

Q. 

None. 

Okay. Any discussions with either 

20 Marvin Shanken or his people 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

None whatsoever. 

-- about the magazine? 

What's that? 

None whatsoever. 

Okay. Do you know if General Cigar 
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3 

4 

5 

6 

Q. 

A. 

Q. 

A. 

Q. 

Mayer 

I'm just asking you to look at it. 

Oh. Yes. 

And you recall seeing that? 

Yes, sure. 

And do yoti recall that there was an 

7 article, that the first cover article refers to 

8 Cuba's best cigar? 

9 A. I really don't -- can't tell you. I 

10 would have to look through and say yes or no, but 

11 basically I don't remember those things. 

12 

13 

Q . Okay. Do you recall after the 

magazine coming out, having discussions with 

14 anyone at General Cigar regarding the Cuban 

15 Cohiba? 

16 A. I must have read if it was in the 

17 papers, but I don't -- there's not too much 

18 

19 

interest to me. 

these magazines. 

I never go page by page through 

I look at the pictures, look at 

20 the advertisement, I look at the ratings and some 

21 interesting articles by tobacco people. 

22 

23 

24 

Q. Let me show you this article called 

"The legend of Cohiba. Cigar lovers everywhere 

dream of Cuba's finest cigar," and there's a 

25 picture there of Avelino Lara. 
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2 

3 

4 

5 

A. 

Q. 

A. 

Q. 

Mayer 

Yes. 

Do you know Mr. Lara? 

No, I never met him. 

And then if you go one page further 

6 in, there's ratings of the six front marks of the 

7 Cohiba. 

8 Do you have any recollection of seeing 

9 that article at the time? 

10 A. I probably have. I don't have the 

11 recollection, but I know I have read it, so it 

12 should be a recollection, yes . 

13 Q. Do you have any recollection of 

14 discussing the General Cigar Cohiba in light of 

15 the article about the Cuban Cohiba? 

16 

17 

A. 

Q. 

I had no discussions on that. 

At the time that this magazine came 

18 out, you were already aware of the Cuban Cohiba? 

19 

20 

A. 

Q. 

I probably was, yes. 

You don't recall looking at this and 

21 saying, "Ah, Cuba's best cigar, I never heard of 

22 it"? 

23 

24 

25 

A . No, no. It was around in Europe, in 

airports, here and there. A lot of people talked 

about the Cohiba, you know, at that time. You're 
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11 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 

Mayer 

-·talking·'91, '92, '93. 

Q. When you say "a lot of people," you 

mean people in the cigar industry? 

A. People overseas, people that live with 

the Cubans or do business with the Cubans. 

Q. And do you recall what they were 

saying about the Cohiba? 

A. Yeah. They didn't like it at all. 

They didn't like the taste. 

Q. Is that what they were saying? 

A. Not like the regular Cuban cigars. It 

was different. 

Q. What they said to you was that they 

didn't like the taste of the Cohiba? 

A. No, not as round and sweet as the 

normal Cuban cigars that they were so capable to 

make. 

Q. Were you aware that it was -- the 

orders for the Cuban Cohibas were always 

oversubscribed in the European countries? 

A. Could be. I wasn't aware of 

Q. Did you ever smoke the Cuban Cohibas 

when you were traveling? 

A. I sometimes got one or another~from 
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1 

2 ·Q·. 

Mayer 

And ·do you· know· ·if that has ·anything 

3 to do with demand or production? 

4 

5 

A. 

Q. 

I have no idea. 

Who told you that they didn't think it 

6 was a good cigar? 

7 A. People that live in tobacco, people 

8 that know how to smoke. 

9 Q. So it's your view that Mr. Shanken 

10 just didn't know what he was talking about? 

11 

12 

13 

A. 

Q . 

A. 

I still think so. I'm sorry. 

Generally or about Cohiba? 

Generally it's very difficult to, to 

14 not being a tobacco man, there are many things 

15 that you don't agree with. 

16 Q. Do you think even if he didn't know 

17 what he was talking about, do you think his 

18 magazine has been influential on the American 

19 cigar market? 

20 

21 

A. 

Q. 

Absolutely. 

And in what way has it been 

22 influential? 

23 

24 

A . Of exposure, of education to the cigar 

smokers, comments of others in different 

25 countries where the premium cigars were made, the 
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2 

Mayer 

··-·growing, ·the -seed; the -p-rocessing. 

3 Q. You think he's helped to shape 

4 American consumer tastes as to cigars? 

5 

6 

7 

A. 

8 down ... 

9 

10 

A. 

Q. 

No, I don't think so. 

How do you mean that? 

THE WITNESS: Before you write that 

How do you mean it? 

Well, she's writing it down no matter 

11 what you say. 

12 

13 

14 

A . 

taste. 

Q. 

Well, it didn't, I think, help the 

What I mean is, does what he says 

15 about cigars affect what American cigar, premium 

16 cigar smokers go out and purchase? 

17 A. I think there is a percentage of that 

18 always in any market. 

19 Q. Would you agree with me that there 

20 were a lot of new people entering the premium 

21 cigar market in the '94, 5, 6 period? 

22 

23 

24 

25 

A. Sure. 

Q . And do you think he was particularly 

influential with that population? 

A. Yes, absolutely. 
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Mayer 

Q. ·Do you· think the ·maga·zine ·i·tself 

helped to fuel the cigar boom? 

A. Definitely. 

Q. Are you aware of any articles, 

comments, writings that discussed the Cuban 

Cohiba as a not very good cigar? 

A. No, I don't remember that at all. 

Q. Do you recall that Cubans refer to 

Cohiba as the select of the select? 

A. I recall that. 

Q. Do you have any knowledge from talking 

with other people in the industry, when the Cuban 

Cohiba first began to be sold, whether overseas 

or in Cuba? 

A. When they started to sell them 

overseas you asked me? 

Q. Overseas or in Cuba, do you have any 

knowledge from speaking with people within the 

cigar industry? 

A. I didn't keep track of that at all. 

Q. Okay. How did it come about that you 

went to Cuba in November of '92? 

A. I got an invitation from Francisco 

Padron. 
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2 

3 

war. 

Q. 

Mayer 

Do you recall meeting with Mr. Padron 

4 or seeing Mr. Padron after this breakfast 

5 meeting? 

6 A. Well, like you say, you see so many 

7 people on the floor, and he was one of them and 

8 he was also on the dais when the conferences 

9 were. 

10 

11 

Q. I meant did you actually speak with 

him as opposed to like seeing him. I know he was 

12 one of the sponsors of the conference, but do you 

13 recall having conversations with him after your 

14 breakfast meeting? 

15 

16 

A. 

Q. 

No, no. Not anything like that. 

Do you recall anything about -- do you 

17 recall your discussions with him at the breakfast 

18 meeting independent of your memo? 

19 In other words, is your recollection 

20 of the meeting based on reading the memo or is it 

21 based on the meeting that took place? 

22 A. It's based on the -- the meeting was 

23 what the memo says . 

24 Q. Okay. And my question is, it's 

25 sometimes hard if you've just read the memo to 
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Mayer 1 

2 separate it out, but is your recollection of the 

3 conversation based on what you remember from the 

4 conversation or is it based on what you recall 

5 from reading the memo, of the breakfast meeting? 

6 A. The way you operate and any 

7 businessman operates, if you talk to somebody, 

8 you make notes to yourself as soon as you are 

9 alone, and those notes are reflecting that 

10 comment in that piece of paper. 

11 Q. And what you•re telling me is that 

12 what's on the piece of paper is a true and 

13 accurate reflection of what happened at the 

14 meeting? 

15 

16 

A. 

Q. 

True and accurate, yes. 

And my question is, are you recalling 

17 the conversation with Padron independent of what 

18 you wrote, or your recollection of the meeting is 

19 based on reading the memo, if you can separate 

20 that out? 

21 

22 

A. 

same thing. 

I can't separate. It sounds to me the 

What is in that memo are the notes I 

23 took after the meeting and that I worked out in a 

24 

25 

paragraph. 

Q. When was the last time you read the 
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• -
2 memo prior to reading it in the last few days? 

3 A. I never read it after that date until 

4 maybe last week. 

5 Q. Okay. And, again, this in some ways 

6 it may be a difficult question to answer, but if 

7 I had asked you two weeks ago where you hadn't 

8 had the conversation or seen the memo for eight 

9 years, what did you and Mr. Padron discuss, would 

10 you be able to tell me or would you say, I need 

11 to see my memo? 

12 A. I would need to see my memo . 

• 13 Q. Okay. Let me show you what was marked 

14 previously as Plaintiff's deposition Exhibit 88, 

15 and it's a memorandum from you to David Burgh 

16 dated November 16th, 1992. 

17 Is this the memo you're referring to 

18 that you read? 

19 A. Yes. 

20 Q. And David Burgh was the president of 

21 General Cigar at that time? 

22 A. Yes, sir. 

23 Q. When did you -- you said you took 

• 24 notes of the meeting and then those notes are 

25 basically typed up --
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1 

2 

3 

4 

A. 

Q. 

Mayer 

Sure. 

into the form of this memo. 

Do you recall when you took the notes 

5 of the meeting with Padron? 

6 A. You want a date or something like 

7 that? 

8 Q. No. Did you take down the notes while 

9 you were at breakfast 

10 

11 

A. 

Q. 

Oh, no. 

later that night at the hotel or 

12 after you got back to the United States? 

13 A. No .. About a couple of hours later 

14 when we were sitting in the dais area, you look, 

15 you write your notes down what was discussed. 

16 Q. Okay. So your recollection is 

17 basically the same day you had the meeting with 

18 Padron? 

19 

20 

A. 

Q. 

Yes. 

And you believe that this accurately 

21 reflects what you and Mr. Padron talked about? 

22 

23 

24 

A. .Yes. 

Q . Okay. Do you recall if you talked 

about anything that you would consider important 

25 that are not reflected in your notes here? 
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2 A. 

Mayer 

No, ｢ｵｴﾷﾷｾｴ､･ｰ･ｮ､ｳﾷｷｨ｡ｴ＠ you call 

3 important. 

4 Q. No, it's more what you would call 

5 important. 

6 I'm interested, 1n other words, was 

7 there anything that you would consider important 

8 that took place at that meeting that's not 

9 reflected in your notes or in the memo? 

10 

11 

A. 

Q. 

The whole memo you're talking about? 

No. I'm only talking about the 

12 meeting with Padron. 

1.3 

14 

A. The meeting with Padron. 

I thought it was a very friendly, very 

15 friendly thought which make me very happy about 

16 

17 

18 

it. He had deep respect for me, I had ､･ｾｰ＠

respect for him. He had deep respect for General 

Cigar Company. So what was said would have a 

19 chance naturally, depending on how management of 

20 the company would react to this. 

21 Q. When you say what's written there had 

22 a chance, the potential of a partnership with 

23 General Cigar? 

24 

25 

A. 

Q. 

At that time, sure. 

After the embargo was lifted? 
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A. 

Q. 

A. 

Mayer 

Yes. 

In 49/51, was it --

Depending how the embargo gets lifted 

5 and how it would be happening. 

6 Q. Right. I mean obviously this is all 

7 in the hypothetical. 

8 

9 

A. 

Q. 

Absolutely. 

Just for a couple of clarification 

10 points, the 49/51, the position of the Cubans was 

11 that it would be 51 percent Cuban and 49 percent 

12 General Cigar, or the other way around? 

13 A. All these companies that were formed 

14 in Europe were 49 percent by the one that had a 

15 company and 51 percent by the Cubans. 

16 Q. Right. 

17 Did you talk with him about any 

18 brands? 

19 

20 

A. 

Q. 

Not at all. 

Okay. So you didn't -- in this 

21 conversation, you didn't have any conversation 

22 in this breakfast meeting you had no conversation 

23 about Cohiba; is that correct? 

24 

25 

A. 

Q. 

No, absolutely not. 

Did he make any statements about the 
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importance of brand names to the Cubans .. in this 

3 breakfast meeting? 

4 A. No, not at all. 

5 Q. Do you recall that the breakfast 

6 meeting was just you and Padron? 

7 A. It was just me and Padron. 

8 Q. Okay. 

9 A. And it was at 6:30 in the morning. We 

10 didn't have any people coming in from upstairs. 

11 Q. Was it at the hotel or at the 

12 convention? 

• 13 A. At the National Hotel. 

14 Q. In the notes it says, the first line 

15 of B it says, "Meetings with Padron, breakfast 

16 and a few short time ones thereafter." 

17 Do you recall whether the few short 

18 time ones thereafter just really the bumping into 

19 him? 

20 A. Short times there was one afterwards, 

21 what could we do to visit our warehouses in 

22 Vuelta Abajo. 

23 Q . The tobacco growing area? 

• 24 A. Yes. Because that was not in the 

25 program you know. 
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• 24 

25 

Mayer 

other woras, y6u Milstein and Padron. 

A. No, we never had meetings like that. 

Q. Okay. Do you know if there was any 

meetings between Milstein and Padron without you? 

A. He would have told me. I don't think 

so. 

Q. Did you tell Milstein anything about 

what had happened at the meeting with Padron? 

A. I'm sure yes. 

Q. So whatever Milstein knows about 

meetings with Padron would be what you told him 

or what somebody else told you, or if Padron told 

him? 

A. I would think so, yes. It depends the 

moment ·where you tell these things, you know. 

Q. Do you have any knowledge of a meeting 

between Milstein and somebody from Cubatabaco? 

A. Yes. When we were let's start talking 

and different -- there was a lot of people all 

over the place, he went to talk to a lawyer, 

which name I don't even know, or they wer·i 

walking together . You know, they met each 

other. Both are lawyers. And all I know, 

they --
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3 

Mayer 

W~thdUt looking-at the memo, let me 

ask you this: Do you know anything other than 

4 what's reflected in your memo about what --

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

A. 

What they discussed? 

Yes. 

I think he told me after that. 

Ron Milstein told you? 

Yes. That there was no problem with 

10 us using the Cohiba, if I remember well, and but 

11 as long as we don't use the type of box with the 

12 yellow and the gray and the black and all that 

13 kind of stuff that was on the box that they were 

14 producing. 

15 Q. That's what Mr. Milstein -- you recall 

16 that that's what Mr. Milstein told you? 

17 

18 

A. 

Q. 

Yes. 

Do you know -- what you're referring 

19 to is point Din your memo on page 2? 

20 

21 

A. 

Q. 

Yes. 

Okay. Do you recall where 

22 Mr. Milste~n met with this person? 

23 

24 

25 

A . They were walking out to a corridor. 

I went this way, they went that way 

(indicating). You know, I don't even know if 
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7 

Mayer 

-the person ~as in the hotel no, -it was ~n the 

convention. 

Q. 

A. 

Q. 

A. 

In the convention hall. 

It was in the convention hall? 

Yes. 

And do you remember the person's name? 

I have no idea. I stay away from 

8 lawyers as far as I can. 

9 

10 

Q. You're a wise man. 

Had you seen this person before that 

11 he was speaking with? 

12 

13 

14 

15 like. 

16 

A . 

Q. 

A. 

Q. 

No. 

Had you --

I wouldn't even memorize what he looks 

No, I don't mean now, but I mean when 

17 you saw him around talking to him, had you seen 

18 him before? 

19 

20 

A. 

Q. 

I probably had. 

Had you attended all the presentations 

21 of the conference? 

22 

23 

24 

25 

A. Yes, sir. 

Q . Do you know if he was one of the 

people that gave a presentation? 

A. I wouldn't be able to connect that, 

68 



• 

• 

• 

1 

2 

3 

Mayer 

n"o. Ther-e -were so many people --on- the dais. You 

know, you write them down on a scrabble. If I 

4 see him somewhere else, I wouldn't recognize that 

5 he was sitting in the fourth person. 

6 

7 

Q. I mean actually being one of the 

presenters of the conference. Do you recall if 

8 it was same person? 

9 

10 time. 

A. Everybody talked at the dais at some 

If he was on the dais, then he would have 

11 been one of them. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. But you don't recall if the person Ron 

spoke with was a person who was up on the dais? 

A. No, I don't. 

Q. Do you recall if the person was young 

or old? Did you see the person? 

A. I think he - - I don't know. He was 

not old. I'm not sure, because I saw them ｧｯｾｮｧ＠

in the back. You know, you look at somebody in 

the back. So I really don't realize if he was 

21 old or young. 

22 Q. Was it just Ron and this person from 

23 Cubatabaco? 

24 A. Yeah. They were talking to each other 

25 together. 
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Q. 

A. 

Mayer 

-Just·the two af them? 

Yes. 

1 

2 

3 

4 Q. Okay. Do you know what language they 

5 were speaking? 

6 A. I would say English. 

7 Q. You say English because Milstein 

8 doesn't speak Spanish? 

A. That's correct. 9 

10 

11 

12 

13 

Q. 

A. 

Do you know who set up this meeting? 

That was coincidental. 

Q . Coincidental. 

And do you know how long they talked 

14 for? 

15 

16 

A. 

Q. 

No idea. 

Do you know which day of the 

17 conference it was? 

18 A. Maybe the second or third day. I 

19 wouldn't know it precisely. 

20 And now I'm thinking and trying to see 

21 what he looked like. I think he was fairly young 

22 and very high up in the organization. 

23 

24 

25 

Q . That's something that Milstein told 

you or you later --

A. No, no. You know, you bring me back 
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to this. 

Q. 

A. 

Mayer 

That's what I'm trying to do. 

The people that you see there, and I 

5 think I know what he more or less looked like, 

6 but I don't think he was even at the dais, that 

7 guy. 

8 Q. You don't think he was on the dais? 

9 A. No, I don't think so. I don't think 

10 he made a present~tion. 

11 Q. What's that? 

12 A. I don't think he made a presentation . 

13 

14 

Q. 

A. 

Okay. 

There were more older people on that 

15 dais, but that was all from far away. 

16 

17 

Q. Right. 

Did someone tell you he was higher up 

18 in the company? 

19 

20 

A. 

Q. 

No, no. You see who's who though. 

Did Ron tell you whether he was 

21 assistant lawyer or the chief lawyer? 

22 A. Nothing of the kind. 

23 

24 

25 

Q . 

A. 

Q. 

When I say Ron, I mean Mr. Milstein. 

Yes. 

What did Mr. Milstein tell you about 
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Mayer 

··thi·s •·conversation that ·he ha·d with·· tfris person? 

A. Just what it says there. 

Q. Nothing more than he, Mr. Milstein, 

informed you that he discussed the Cohiba 

registration in the U.S.? 

A. Must have. 

Q. Okay. And he told you that they 

basically had no legal objection at this time to 

use the Cohiba name? 

A. That's correct. 

Q. Do you recall Mr. Milstein saying 

anything else? 

A. No. Nothing else other than what it 

says here that I know of. 

Q. Right. 

Do you recall if Mr. Milstein said 

that he said these things and that the person 

from Cubatabaco assented, or whether the person 

from Cubatabaco said these things? 

A. Oh, no. 

Q. You don't know? 

A. I don't know that . 

Q. Okay. Did he say why they would not 

object to the name but would object to the design 
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5 

6 

when? 

A. 

Q. 

Mayer 

·Y-es. 

MS. DORE: Did he have knowledge 

I heard that. 

Were you aware in 1992 when you were 

7 in Cuba that this cigar was associated with Fidel 

8 Castro and had been given away by the --

9 

10 

A. 

Q. 

Sure. 

-- by the Cuban leadership as 

11 diplomatic gifts? 

12 

13 

A. 

Q. 

Yes . 

Did you have any discussions with 

14 and you understood that Fidel Castro was an 

15 important and influential person in the country 

16 of Cuba? 

17 

18 

A. 

Q. 

I would think so. 

And that the Cuban people, including 

19 the people at Cubatabaco, recognized the 

20 importance of the Cohiba cigar in part based on 

21 its relationship with Fidel Castro? 

22 

23 

24 

A. I would think so, yes. 

Q . Did you and Mr. Milstein have any 

discussions as to whether or not this young 

25 lawyer had the authority of Cubatabaco to state 
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Mayer 1 

2 -·that·they were -n-ot inte·rested in·'"""'" would not 

3 contest or had no legal objection to General 

4 Cigar's use of the Cohiba name in the United 

5 States? 

6 A. Not that I know of that there was 

7 any -- can you ask me the question again? 

8 Q. Did you have any discussion with 

9 Mr. Milstein as to whether or not this young 

10 lawyer that he spoke to really could speak for 

11 Cubatabaco on this particular question? 

12 

13 

A . 

Q. 

No, we never discussed that. 

Based on your dealings with the Cubans 

14 while you were down there, do you think an 

15 assistant lawyer would have had the authority to 

16 do that? 

17 

18 

19 

20 

A. 

Q. 

MS. DORE: If you have any knowledge. 

I have no knowledge of that. 

If he would do that? 

If someone in his position would have 

21 any authority to speak for Cubatabaco on its 

22 legal position regarding the Cohiba name. 

23 

24 

25 

A . 

lawyer. 

Q. 

I don't know the position of the 

I don't know. 

But you --
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1 

2 A. 

Mayer 

He must have been pretty high up when 

3 he presented himself to Ron Milstein, because Ron 

4 is no puppy. He knows with whom is talking and 

5 who he's not talking to or discussed this item. 

6 

7 with? 

8 

9 

Q. 

A. 

Q. 

But you don't know who he was talking 

No. If I knew, I would tell you. 

Okay. If you look at the names of 

10 wrong document. 

11 Let me show you what was previously 

12 marked as Plaintiff's Exhibit 89, and this is a 

13 November 17th, 1992 memo from you and 

14 Mr. Milstein to David Burgh. 

15 And did you also review this document 

16 prior to your deposition? 

17 

18 

A. 

Q. 

Yes. I think I wrote it. 

It says it's from both of you, but 

19 essentially it's your writing? 

20 

21 

A. 

Q. 

Yes, that's correct. 

If you look towards the back, there's 

22 a list of people identified. 

23 

24 

25 

A. 

MS. DORE: You're nodding. 

There is a list of people. 

MS. DORE: You were nodding. 
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1 

2 

3 

A .. 

Q. 

Mayer 

Oh·; T·' m sorry: ·-Yes. 

That list, was that a list prepared by 

4 you or by Mr. Milstein for --

5 

6 

A. 

Q. 

By me. 

If you look on the list of the 

7 Cubatabaco people, if you go through that list, 

8 do you believe that any of those people are the 

9 person that Mr. Milstein spoke with? Do you know 

10 one way or the other? 

A. There's no lawyer in there. 

Q . So based on that, you would say it was 

11 

12 

13 

14 

15 

somebody else? 

A. Definitely. 

Q. Did you ask Mr. Milstein for that name 

16 so you could put it onto this list? 

17 A. No, I did not, because he was going to 

18 make his own report. 

19 Q. Have you seen any of the reports he 

2 0 made? 

21 A. Eight, nine years ago, but they're 

22 missing in my file. 

23 

24 

Q . 

A. 

You saw them at the time? 

At the time that he wrote his report, 

25 I don't remember what it was, but he made a 
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5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 

Mayer 

report himself. 

Q. Do you remember whether or not you saw 

it? 

A. I don't remember that. 

Q. Okay. What was the reason for the two 

separate memos, do you recall; I mean why there's 

two memos instead of one? 

A. One was related to business 

information for General Cigar Company and the 

other one was a tourist operation. I separated 

them purposely, because they're really not 

much the points that we made here, that I made 

here, were just points of interest but really is 

not interested to the business. 

Q. Do you recall going to the launch of 

the 1492 line of Cohiba? 

A. If I remember that? 

Q. Yeah .. 

A. The exhibition there? 

Q. Yes. 

A. Yeah, sure. 

Q. And do you remember where that took 

place? 

A. Heh. Good question. I know tpe place 
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1 

2 

3 done. 

4 Q. 

Mayer 

It was-very----in-teresting too, ver-y well 

The names that are here are names of 

5 people that you identified while you were in 

6 Havana? 

7 A. That's correct, or what I picked up 

8 from the dais and met or I had -- during 

9 luncheons, everybody mix up, you know. 

10 Q. Do you recall any other discussions 

11 with anyone in Cuba, any of the -- any Cubans 

12 while you were in Cuba regarding the relationship 

13 between, potential relationship between, General 

14 Cigar and Cubatabaco? 

15 

16 

A. 

Q. 

Absolutely not. 

Do you recall any discussions with 

17 anybody from Cuba while you were in Cuba 

18 regarding brands, brand names, claims to 

19 ownership of brand names? 

20 

21 

A. 

Q. 

We never discussed that. 

The only knowledge you have of any 

22 discussion about that is the one that 

23 Mr. Milstein ,reported to you? 

24 

25 

A. 

Q. 

That's correct. 

I don't think I need to mark this, but 
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2 

Mayer 

··· ··let me jus·t sho·w you. This document was·produced 

3 to me a couple of days ago, GC 6780 through 89. 

4 And am I correct that this is the 

5 handwritten version of what we marked earlier as 

6 Plaintiff's 89? 

7 

8 

A. 

Q. 

Yes, absolutely. 

And were those the notes you took in 

9 Cuba or is this a write-up of the memo, just a 

10 draft? 

11 A. Hotel, evening, rewriting, rewriting 

12 until. I had it right . 

13 Q. Okay. Do you have any of your earlier 

14 notes anywhere or would you have discarded them? 

15 

16 

17 

A. 

Q. 

A. 

Of this? 

Yeah? 

That one I have written, I have a copy 

18 of that. 

19 

20 

Q. Right, but what I just showed you, 

6780 through 89, these are not the actual notes 

21 you were taking in Cuba; is that correct? 

22 

23 

24 

25 

A. That's probably correct, yes. 

Wait a minute. Reform -- repeat me 

the question. 

Q. When I've looked at the handwritten 
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9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 

Mayer 

pages 67-80- tfrrou-gh -- 6789-, they are verba-tim what 

I find in the typewritten memo. 

A. Exactly the same. 

Q. -- plaintiff's Exhibit 89. 

A. Exactly the same. 

Q. So I'm wondering if, what I'm 

suggesting is that the handwritten memo is not 

the actual handwritten notes you took while you 

were in Havana; is that correct? 

A. That's correct. 

Q. Okay. Do you have the actual 

handwritten notes you took while you were in 

Havana? 

A. No, I don't. I rip them up as soon as 

I have them probably organized. 

Q. When you say you gave them up, you 

threw them away? 

A. Yes. 

MS. DORE: I think he said rip them 

up, not gave them up. 

MR. GOLDSTEIN: Oh. 

MS. DORE: I'm sorry. 

BY MR. GOLDSTEIN: 

Q. After you came back to the United 

84 



• 

• 

• 

Mayer 

·states;- you-·sent-··so·rt··of-a·-than-k--you ·1-etter to 

3 Padron? 

4 

5 

A. 

Q. 

Several people, yes. 

Okay. And do you recall that was 

6 one of the documents that was recently produced 

7 to me. 

8 Do you recall reviewing that as part 

9 of the documents you gave to your attorney? 

10 A. I didn't read them again, no. These 

11 are the letters I sent out to --

12 

13 

Q. Wfthout marking them, let me just show 

you 6796 and ask you if this is what I refer to 

14 as sort of a thank you letter to Mr. Padron. 

15 

16 Q. 

17 letter? 

18 

19 

A. 

Q. 

(Witness reviewing document.) 

Do you recall that, sending him that 

Yes. 

My question is, have you ever had any 

20 other correspondence with Mr. Padron other than 

21 this November 30th, 1992 

22 

23 

24 

25 

A. 

Q . 

A. 

Nothing else. 

thank you letter? 

What's that? 

Nothing else. 
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1 

2 . Q. 

3 again? 

4 

5 

A. 

Q. 

Mayer 

Okay. Did you ever meet with him 

No, I don't think so. 

Let me, I want to ask you one question 

6 about this letter to Mr. Johnson. 

7 In the first paragraph you write, "I 

8 have not given up hope to be able to go back 

9 there and be able to use the raw material that 

10 grows on that beautiful island. It would make 

11 life a lot easier, an ingredient that we here in 

12 our country are missing." 

13 

14 tobacco? 

15 

16 

A. 

Q. 

By "raw material," I take it you mean 

Tobacco leaf, growing, production. 

And the missing ingredient in our 

17 country is what? 

18 

19 

A. 

Q. 

Havana tobacco. 

Havana tobacco. 

20 And why would it make life a lot 

21 easier? 

22 A. Then I don't have to travel all over 

23 the country in order to replace it . 

24 

25 

Q. 

A. 

What's that? 

Then I don't have to travel all over 
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2-

3 

Mayer 

th·e·· world to rep--lace it. 

Q. Because you could just get it in 

4 Havana? 

5 A. I have to take certain areas. It's 

6 like being in the kitchen; you take so much salt, 

7 you take so much this and you make a good meal. 

8 Q. But if you had access to Cuban 

9 tobacco, you would just use that and you would 

10 have your good meal? 

11 

12 

13 

14 

15 

A. 

Q . 

wonderful. 

A. 

Q. 

That's right. 

Because the tobacco there is very 

Yes, you have only one meal. 

Because the tobacco there is what you 

16 want. 

17 

18 

A. 

Q. 

You can do what you want with it. 

It's the best tobacco in the world. 

19 Would you agree with that? 

20 

21 

A. It is the best -- not anymore, but 

it's the best tobacco, best in the world. It has 

22 to be reconditioned completely in order to make 

23 

24 

that quality of tobacco again. It has been 

abandoned, it has been abused and they lost the 

25 seed, and the blue mold reacted them to go to 
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Mayer 1 

2 A. N·ot yet; · They--p·robably ···right now 

3 prefer Cuban cigars, but it is coming very 

4 quickly to be accounted for. I think Dominican 

5 cigars will sooner or later pass the Cuban 

6 cigars. 

7 

8 

9 

Q. 

A. 

Q. 

Sometime in the future. 

Oh, yes, the way they're going. 

Do you have any knowledge of 

10 

11 

12 

13 

MR. GOLDSTEIN: I'm starting another 

line. It's 12:25. Do you want to do 

lunch? 

MS. DORE: It depends on how long the 

14 rest of it is going to go. 

15 (Discussion off the record.) 

16 CONTINUED EXAMINATION 

17 BY MR. GOLDSTEIN: 

18 Q. Mr. Mayer, are you aware that General 

19 Cigar began to sell its Cohiba through Dunhill, 

20 Alfred Dunhill, in '92 or '93? 

21 A. Yes, '92. Somewhere in there. I was 

22 aware of that. 

23 

24 

25 

that? 

Q . 

A. 

Okay. And how did you become aware of 

You sit with management and things 
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Mayer 1 

2 

3 

come up that way. 

Q. 

4 that cigar? 

5 

6 

A. 

Q. 

Were you asked to prepare a blend for 

I don't think so. 

Are you aware that the cigar that was 

7 sold to Dunhill was basically the same -- was the 

8 same blend as the Temple Hall? 

9 

10 

A. 

Q. 

Probably it was, yes. 

Do you recall when the decision was 

11 made by General Cigar to sell the Cohiba through 

12 Dunhill? 

13 

14 

A. 

Q. 

No. I wouldn't know. 

Did you participate in any way in the 

15 decision to do that? 

16 

17 

A. 

Q. 

No, not at all. 

Are you aware of any work done prior 

18 to selling the cigar through Dunhill, on creating 

19 a blend for the General Cigar Cohiba? 

20 A. Well, when they took Temple Hall, they 

21 had a good reason for that and it was -- Temple 

22 Hall was selling so it was a given. You didn't 

23 have to go to other tobaccos, so to speak . 

24 Q. Are you aware of any efforts by 

25 General Cigar to test or experiment or come up 
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1 

2 

3 

4 

in 1992? 

A. 

Q. 

Mayer 

I wouldn't know. 

Do you have any knowledge of how the, 

5 the decisions -- do you have any knowledge of how 

6 

7 

the strike the question. 

Do you have any knowledge of the work 

8 done on the box that was the presentation, the 

9 box that was sold through Dunhill, the 

10 packaging? 

11 

12 

13 

A. I really was not involved in that. 

Q . Is it a common practice in the cigar 

industry to sell an identical cigar under two 

14 brands, two different names? 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

If it is normal? 

Yes. 

It could be normal, yes. 

Well --

But it could be normal in the sense of 

20 a blend, but still there might be a different 

21 wrapper or a different binder. It would change 

22 the quality or the smoking quality of the cigar. 

23 

24 

Q . Would it be normal to have two 

identical cigars, one of them put in Temple Hall, 

25 sold at Temple Hall and one sold as Cohiba? 

98 



• 

• 

• 

Mayer 1 

2 

3 

4 

A. · Identi-·cal · wrapper ,-·-·binder and filler? 

Q. Uh-huh. 

A. I don't think so. Absolutely not. It 

5 would be rare. 

6 Q. Do you know if there was any 

7 difference between the Temple Hall and the Cohiba 

8 in terms of filler, binder and wrapper? 

A. 

Q. 

A. 

the same . 

'92 we're still talking about? 

Yes. 

'92, I would think the filler is still 

At '92 the binder is still the same. 

9 

10 

11 

12 

13 The wrapper might be one was Shade and one was 

14 Cameroon. 

15 

16 Cameroon. 

17 

18 

Q. 

A. 

In other words, the Cohiba was 

But you don't know that? 

I'm not 100 percent sure, like I told 

19 you before, but Temple Hall was never on 

20 Cameroon. 

21 

22 

23 

24 

25 

Q. 

A. 

It was Connecticut Shade? 

Connecticut Shade. 

MR. GOLDSTEIN: Could you mark this? 

(Plaintiff's Exhibit 127, Spanish 

language memo dated 10-27-92, marked for 
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Mayer 1 

2 · Q . -- - ·okay. Do you have·any knowledge of 

3 communications between General Cigar and Nicholas 

4 Freeman regarding the Cuban Cohiba? 

5 A. No. 

6 Q. Do you have any knowledge of any 

7 conversations between General Cigar and Hunters & 

8 Frankau, if not -- you know, other than Nicholas 

9 Freeman regarding the Cohiba? 

10 A. I wouldn't know. 

11 Q. You're aware that in September of 1997 

12 General Cigar launched a new Cohiba or relaunched 

13 

14 

15 

16 

their Cohiba? 

A. Yes. 

Q. We can either call it launched the new 

Cohiba or relaunched the Cohiba. I don't really 

17 care. 

18 A. 

19 make. 

20 Q. 

21 Cohiba? 

22 

23 

24 

25 

A. 

wrapper. 

Q. 

A. 

They made the best quality they could 

Did you have any role in that new 

Of making a blend, with the binder and 

I ordered cigars. 

You, I'm sorry? 

I ordered cigars to be made for 

106 



• 

• 

• 

1 

2 testing. 

3 Q. 

4 A. 

5 Q. 

6 A. 

7 Q. 

Mayer 

You ordered cigars for testing? 

Yes. 

Do you know when you began to do that? 

I would say in '96. 

Are you aware of any work done earlier 

8 than that for 

9 A. Oh, I had orders to do it. I'm 

10 sorry. I had orders to do it. 

11 Q. I haven't asked a question yet. 

12 

13 

14 

15 

16 

17 

18 

A . Oh, I'm sorry. 

MS. DORE: You answered his question. 

THE WITNESS: He asked me if I had 

earlier --

MS. DORE: He didn't finish the 

question. 

THE WITNESS: I'm sorry. 

19 BY MR. GOLDSTEIN: 

20 Q. Had you earlier done any work on 

21 creating a blend for a potential new Cohiba, 

22 earlier than 1996? 

23 A . No. 

24 Q. Are you aware of anybody at General 

-
25 Cigar doing work on creating a blend for a 
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2 

3 

4 

5 

Mayer 

And the Cohiba cigars, that type of tobacco was 

in-house. 

Q. 

A. 

That is why I said ... 

What type of tobacco? 

Piloto Cubano, binders, wrappers. We 

6 had different types. 

7 Q. But you mean I guess as contrasted to 

8 a strong tasting cigar, the Cohiba was going to 

9 be a mild cigar? 

10 A. A medium strong, but with more 

11 flavor. 

12 

13 

14 

15 

16 

17 

18 

19 

Q . But you wouldn't describe it as a 

Robust? 

A. No. Robust is a strong cigar. 

Q. Let me show you 

MR. GOLDSTEIN: Let's mark this. 

{Plaintiff's Exhibit 128, Memo dated 

4-3-95 from McNamara to Cullman, marked for 

identification, as of this date.) 

20 BY MR. GOLDSTEIN: 

21 

22 

Q. I'm showing you what's been marked as 

Plaintiff's 128. It's a memo from Austin 

23 McNamara to Edgar Cullman, Edgar Cullman, Jr . 

24 from April 3rd, 1995, and also there's some 

25 handwriting, a date, and it says 4-18, and 
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Mayer 1 

2 

3 

there's some handwriting, there's the initials AM 

and then A something M. And I know Austin 

4 McNamara and Alfons Mayer are both AM. 

5 I'm wondering if one of those refers 

6 to you and one of those refers to him. 

7 A. AM refers to me and A -- the signing 

8 A, Austin McNamara. 

9 Q. So the AM in the top corner is you and 

10 the signature is him? 

11 A. Yes. He is AMC. I think the last one 

12 is a C . 

13 Q. Okay. So he's the one who wrote, 

14 "They complained a little but they bought the 

15 whole thing, now let's do it"? 

A. Yes. 16 

17 Q. And did this document come from your 

18 files? 

19 A. I think so. 

20 Q. Do you recall giving this to your 

21 attorneys recently? 

22 A. Yes. 

23 

24 

25 

Q . Okay. This document, GC 6825, 6826 

was given to me this morning. 

Now it says here, "Subject: 1995 
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1 

2 

3 was? 

4 A. 

5 cigar. 

6 Q. 

Mayer 

Do· you· know· what t-he · C-oh·iba··· -con-cept 

A first quality, premium, aromatic 

Are you aware of any discussions in 

7 this time period '95, '96 regarding using the 

8 Cuban Cohiba or the Cuban Cohiba name as leverage 

9 to selling the General Cigar Cohiba? 

10 

11 

MS. DORE: 

question. 

Objection. Compound 

12 BY MR. GOLDSTEIN: 

13 Q. Do you have any -- are you aware of 

14 any discussions in '95, '96, regarding the Cuban 

15 Cohiba at General Cigar? 

16 

17 

A. 

Q. 

No. It was just another cigar. 

Are you aware of any discussions about 

18 launching the General Cigar Cohiba given the 

19 reputation of the Cuban Cohiba? 

20 

21 

A. 

Q. 

Not at all. 

Are you aware of any discussions at 

22 General Cigar regarding using General Cigar's 

23 claim to ownership of the Cohiba name to leverage 

24 a position with the Cubans if the embargo ended 

25 with respect to Cohiba? 
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1 

2 A .... 

Mayer 

That··rs ·a qu·estion··r ··can-not··an-swer 

3 you. 

4 

5 

Q. 

A. 

Because? 

You're asking me a question of what is 

6 going to happen? 

7 Q. No, whether there was any diicussions 

8 at General Cigar. 

9 A. Not at all. 

10 

11 

12 

13 

Q. 

A. 

Q . 

Not that you're aware of? 

No. It was just another brand. 

Are you aware of any statements made 

by Edgar Cullman senior regarding maintaining 

14 a -- using their ownership of the or claim to 

15 ownership of the Cuban -- of the Cohiba name to 

16 leverage a position with the Cubans if the 

17 embargo ended? 

18 

19 

20 

21 

22 

23 

24 

MS. DORE: Object to the form of the 

question. 

A. I don't think so. 

Q. Okay. 

A. Not to my knowledge. 

Q . And you don't recall any discussions 

about using the General Cigar ownership if the 

25 embargo ended to force the Cubans ·to sell its 
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2 

3 

4 

Mayer 

-Cohib~through General Cigar? 

A. Only the lift you're talking? Would 

you repeat that? Would you tell me the exact 

5 question? 

6 Q. Yes. Maybe if I read it, it would be 

7 easier. 

8 Do you recall any discussions at 

9 General Cigar regarding the following. In answer 

10 to a question, Mr. Cullman senior said, the 

11 question was, "Can you speak about the plans you 

12 have for Cohiba?" 

13 And Mr. Cullman senior said, "They are 

14 available at special places, Dunhill and a few 

15 

16 

other places. We have no big plans at the 

moment. We are looking over what we should do. 

17 We are very conscious of the fact that should 

18 Cuba open, we want to have a position with 

19 Cohiba. What that would be, we are not sure 

20 today." 

21 Are you aware of either that statement 

22 or statements like that within General Cigar? 

23 

24 

25 

A . Not at all. 

MR. GOLDSTEIN: Let me mark this. 

(Plaintiff's Exhibit 129, Memo dated 
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1 Mayer 

• 2 Q. ·-·--But your r-ecol·le·c·t-ion is you sent·this 

3 cigar to senior management for their review and 

4 approval soon after February of '96? 

5 A. I would say yes. Yes. 

6 Q. Are you aware of any documents 

7 regarding that approval process? 

8 A. No, I don't. I think that type of 

9 approval process came somewhere around '97, '98 

10 because there was none existed, I would think, ｾｮ＠

11 approval ｰｲｯ｣･ｳｳｾｮｧＮ＠ I'm not sure. 

12 Q. I think your lawyer reacted only 

• 13 because you had told me you thought the approval 

14 came soon after February of '96. 

15 A. Verbal. 

16 Q. Verbal. 

17 A. Yeah. No documents yet. 

18 Q. That's what I'm asking, if you're 

19 aware of any documents. 

20 A. No, there was no documents. 

21 Q. In other words, from McNamara to 

22 Cullman, Cullman to McNamara. 
. " 

23 A. That's right. 

• 24 Q. Were you told at any point ｾｮ＠ time 

25 that this blend has been approved, stop working 



• 

• 

• 

Mayer 1 

2 fact that we -don 1-t -have -a blend and a unique-

3 taste for that cigar today that we would be happy 

4 with." 

5 That was published in the autumn of 

6 1996. 

7 Are you aware -- were you aware of 

8 that at the time? 

9 

10 

A. 

Q. 

I read the article. 

Were you aware that in the fall of '96 

11 General Cigar did not have a blend and taste for 

12 Cohiba that it was happy with? 

13 A. I couldn't answer you. I wouldn't ... 

14 That came out in the end of '96? 

15 Q. It came out Autumn of '96. I can't 

16 tell you what day the interview was, but I can 

17 tell you the publication was autumn of '96. 

18 A. And you're asking me if I knew about 

19 this publication? 

20 Q. First I'm asking if you're aware of 

21 the publication and the article. 

22 

23 

24 

A. I definitely have read it, yes. 

Q . And the second thing I'm asking is, 

are you aware at this time of -- that General 

25 Cigar did not believe it had a blend and a unique 
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1 Mayer 

• -
2 taste-··-for· the··Co·hiba ·that ·it wou"ld be·· happy 

3 with? 

4 A. And I say that it was at the end of 

5 '96 that we had that blend. 

6 Q. You're saying on February 2nd, '96 you 

7 had that blend? 

8 A. Yes. It was in the testing, okay? 

9 Q. Yeah. You and Mr. Mendoza had 

10 agreed. 

11 A. Yes, but the cigar didn't came out 

12 until -- when did the cigars come out, in '97? 

• 13 Q. September of '97. 

14 A. Well, it was there, so I don't know 

15 why. 

16 Q. Okay. I'm not going to mark this 

17 yet. If you could just tell me what this 

18 document is, 6802, 6803. It may be that it runs 

19 across. You know, it should be one long sheet. 

20 I don't know that. 

21 A. Yes, it's a long sheet. It was a long 

22 sheet. This was in '82, right? 

23 MS. DORE: There's no question, 

• 24 pending. 

25 BY MR. GOLDSTEIN: 



• 

• 

• 

Mayer 1 

2 more·people hired; more·people had to have -

3 documents, and then you get a situation like that 

4 because probably this was the first paper that 

5 was ever produced on that whole area. 

6 

7 

8 past. 

9 

Q. 

A. 

Q. 

So 

It was not customary to do that in the 

So you think this document is simply 

10 reflecting the fact that the person who wrote 

11 it 

12 

13 

A . 

Q. 

The responsibility of the --

-- may not have known that you had 

14 already developed the product? 

15 

16 

A. 

Q. 

That's correct. 

But you don't recall continuing to 

17 work in February or March of '97 on developing 

18 the blend that became the Cohiba? 

19 

20 

21 

22 

A. It was already there. 

(Plaintiff's Exhibit 134, Memo dated 

4-3-97 from Mayer to Butler, marked for 

identification, as of this date.) 

23 BY MR. GOLDSTEIN: 

24 Q. I'm showing you Plaintiff's 134, and 

25 it's a memo from you to Mr. Ed Butler of General 
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1 

2 ... 

3 

4 

5 

6 

Mayer 

· Cigar i·n · the Do·minican- Repu·bli·c. 

A. 

Q. 

A. 

Q. 

Yes, sir. 

Dated April 3rd, 1997. 

Yes. 

And am I correct that this is an 

7 instruction for the new blend for the Cohiba? 

8 

9 

A. 

Q. 

Yes, sir. 

And this is exactly what we were 

10 looking at in the February 2, 1996 memo, it's the 

11 same product? 

12 

13 

A . 

Q. 

Yes. That's the result of it, yes. 

Okay. The date of April 3rd, 1997, is 

14 this the time when the product was finally 

15 approved? Does this reflect -- in any way 

16 indicating that to you? 

17 

18 

19 

20 

A. This was the first tobacco to be 

received in order to make Cohibas. "The first 

shipment, 97 COH 01, is on its way. Please keep 

those bales apart from the other tobacco. The 

21 bales will be marked with a sticker to be able to 

22 distinguish. Please start blending 

23 immediately." 

24 Q. And is that the first -- does this 

25 indicate to you in any way that the approval had 
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1 

·2 

3 

4 

5 

A. 

Q. 

A. 

Q. 

Mayer 

Probably. 

"A World Beyond other Cigars." 

Yeah. 

I'm going to show you the launch ad 

6 from the gateway of the October '97 Cigar 

7 Aficionado magazine, which we previously marked 

8 as Exhibit 17. 

9 And on the last page of the gateway 

10 there's a little bit of text about the cigar, and 

11 it refers to the nature of the blend. It says, 

12 "Nature of blend, three varieties of Cuban 

13 

14 

seed." 

What I'm going to ask you is, did the 

15 cigar that you created and that was sold as the 

16 General Cigar Cohiba have three varieties of 

17 Cuban seed? 

18 

19 know. 

20 

21 

A. 

Q. 

A. 

Well, the filler is Cuban seed, as we 

Is that one va~iety? 

It depends how you interpreted this, 

22 you know, because basically it is three varieties 

23 

24 

of the plant position. You know, when you -- you 

can say varieties of texture and that is what 

25 they probably meant here. 
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1 

2 

Mayer 

Tt' s on·e seed, ·one· plant, · three 

3 different positions? 

4 A. One little plant, one seed. One 

5 little plant, seed with positions, yes. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q. From the same plant, from the same 

seed? 

A. Yes. 

Q. Was the Cameroon wrapper from a Cuban 

seed? 

A. Cameroon wrapper, according to what I 

know, comes from out of the Sumatra . It started 

with the Germans in Cameroon and Central West 

Africa. Came from Sumatra, Indonesia, Cameroon 

15 and started to grow -- the very early the Germans 

16 started to grow that, and the Jember is from 

17 Indonesia, okay? 

18 

19 

20 

But the three varieties is percentages 

of seco, Leheyo and volado. Varieties in 

quality. There's a big difference between the 

21 top of the plant and the bottom of the plant, 

22 okay? 

Q . It's three -- but just so I'm clear, 23 

24 it's three different types -- three different 

25· parts of the plant? 
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-2 

3 

4 

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Mayer 

·Ye s , ·s 1 r ; ·· 

From one seed. 

Yes, sir. 

And it's all called Piloto Cubano? 

That's right. 

And those seeds are all the same? 

The seeds are all the same, yes. 

MR. GOLDSTEIN: No other questions at 

10 this time. 

11 EXAMINATION BY 

12 MS. DORE: 

13 Q. Mr. Mayer, do you recall Mr. Wollen 

14 coming to your office sometime between two and 

15 two-and-a-half ye~rs ago and asking if he could 

16 look for documents there? 

17 

18 

19 

20 

A. 

yes. 

I sure am. 

MR. GOLDSTEIN: What was the answer? 

THE WITNESS: I'm sure that is true, 

21 BY MS. DORE: 

22 Q. And did you give Mr. Wollen access to 

23 your office and your files at that time? 

24 A. I'm sure that he had the keys and I 

25 told him, and I remember that, "You can go in and 
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• 

1 Mayer 

- 2 take whatever y6u want as long as you make me 

3 copies to see that I get it back." 

4 Q. Okay. Did he tell you specifically 

5 that it had to do with Cohiba? 

6 

7 

A. I'm not so sure about that, but it 

could very well be. You know, I had very little 

8 interest in that, what they were looking for. 

9 Q. Is that why in answer to some of 

10 Mr. Goldstein's questions this morning you said 

11 that nobody came to your office for documents 

12 relating to Cohiba? 

13 

14 

A. 

Q. 

That's right. 

When you visited Cuba in November of 

15 1992, did you personally see Mr. Milstein and the 

16 gentleman that you referred to from Cubatabaco go 

17 off for a private conversation? 

18 A. Yes. I was right behind them, and I 

19 went one direction and I said, "Well, you go with 

20 

21 

the lawyer. 

Q. 

I don't want to hear about it. 

Did Mr. Milstein appear to be 

22 intoxicated at the time? 

23 

24 

25 

A . You must be kidding. Nobody was 

toxicated there. 

Q. Did the person from Cubatabaco appear 
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Mayer 1 

2 

3 

4 

- -to be irrtoxicated at the time? 

A. Absolutely not. 

Q. Were you able to see them while they 

5 were talking? 

6 

7 

A. 

Q. 

No, I didn't. 

When did Mr. Milstein repeat his 

8 conversation with the man from Cubatabaco to you? 

9 A. The same day, the first opportunity we 

10 had when we were sitting together. 

11 Q. Did he seem pleased with the results 

12 of the conversation? 

13 A. I think so, because I was. Pleased in 

14 that respect that the only problem we might have 

15 would be the coloring, the colors of the boxes, 

16 because we didn't know what the company up north 

17 would say. 

18 Q. But you were pleased with the comments 

19 about the name? 

20 You have to answer yes or no. You 

21 can't nod. 

A. Yes, ma'am. 

Q . How soon after your conversation with 

22 

23 

24 Mr. Milstein did you make notes of what he told 

25 you? 
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1 

2 

3 

Mayer 

A. ··· ·Kvery· night, ·of what I hear, I make 

notes of and keep track of that. I did that all 

4 my life. 

5 Q. Were the notes that you took at the 

6 time an accurate reflection of what Mr. Milstein 

7 told you? 

8 

9 

A. 

Q. 

I would definitely think so. 

Was it your understanding as a result 

10 of the conversation between Mr .. Milstein and the 

11 gentleman from Cubatabaco, that Cubatabaco was 

12 acknowledging General Cigar's ownership of rights 

13 

14 

15 

16 

to the name Cohiba in the United States? 

MR. GOLDSTEIN: Objection. Calls for 

a legal conclusion. 

A. I couldn't comment on that really 

17 because we could use the name, that's all I know. 

18 Q. That's what you understood from the 

19 conversation? 

20 A. Absolutely. And that for me was 

21 already one step logical. 

22 

23 

24 

Q. 

A . 

And why was that logical? 

Because I know there were problems 

with the name of Cohiba and I know that General 

25 Cigar registered it much earlier than the Cuban. 
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8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 

Mayer 

Q. Did ·you ··have any reason to· think that 

the man from Cubatabaco spoke out of turn when he 

talked to Mr. Milstein? 

A. I don't think so, because he was a 

lawyer and he should know the system in Cuba, 

that you don't speak out of turn. 

Q. Mr. Goldstein asked you if you had 

seen Ron's report from the visit, and I think you 

answered that it was missing from your file. 

Did you see it at the time it was 

written or shortly thereafter? 

MR. GOLDSTEIN: Asked and answered. 

THE WIT NE S S : Huh? 

MR. GOLDSTEIN: Asked and answered. 

BY MS. DORE: 

Q. You can answer. 

A. I missed the document with Ron, sure. 

You're talking about his report, right? 

Q. My question is, did you see the report 

at or shortly after the time it was written by 

Ron? 

MR. GOLDSTEIN: Same objection·. 

A. Yes. I probably saw it in New York, 

sure. We were both working on the report; 
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1 

2 ... Q. 

Mayer 

-At th-e· ··time;· did· you s-ee · ·anything in 

3 the report that Ron prepared that you thought was 

4 an incorrect reflection of what had happened in 

5 Cuba? 

6 

7 

8 

9 

form. 

A. 

Q. 

MR. GOLDSTEIN: Objection to the 

I don't think so. 

During the 1980s, what different 

10 brands of General Cigar premium cigars were sold 

11 in bundles? 

12 

13 

A . Jamaican Old Fashioneds were made, we 

had the Dominican cigar, Domingo, and bundles 

14 were made in Jamaica under different names and 

15 also under some private labels. 

16 But if you ask me how many and what 

17 names and all that, I had no interest in that 

18 because they were mostly made from tobacco that 

19 were from broken cigars or cigars that were 

20 broken up, you know. We used that for bundles 

21 and with long fillers . 

22 Q. . Mr. Goldstein asked you if you had any 

23 knowledge of sales of the General Cigar Cohiba 

24 

25 

before September 1992, and you said no. 

Is it your testimony th~t you have no 
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1 

2 

3 

4 

5 

6 

Mayer 

· knowl·edge ei t-he·r··· way? 

MR. GOLDSTEIN: It was '82 was my 

question. 

MS. DORE: .I'm sorry. 

absolutely correct. 

You're 

7 BY MR. GOLDSTEIN: 

8 Q. He asked you if you had any knowledge 

9 of sales of the General Cigar Cohiba before 

10 September '82. 

11 Do you have knowledge either way, that 

12 there were or were not sales? 

13 

14 

15 

16 

A. 

Q. 

A. 

Before '82? 

Yes. 

I don't think there were Cohibas sold 

in, say, '78, '79 or '80. I think it started 

1 7 around ' 8 0, ' 81. 

18 

19 

Q. 

A. 

Do you know that for a fact? 

My papers indicate it, the blends and 

20 they came out in these plastic --

21 Q. Are you aware of a grain box, what a 

22 grain box is? 

23 A. Grain box? 

24 

25 

Q. 

A. 

Yes. 

(Witness nodding). 
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1 

2 Q. 

Mayer 

In dev~loping the blend £or Cohiba in 

3 the mid '90s, for the new Cohiba, did you try to 

4 copy the taste or the blend of the Cuban Cohiba? 

5 

6 

7 

A. 

Q. 

MR. GOLDSTEIN: Objection to the form. 

No, ma'am. 

Do you use the term "blend" and 

8 "filler" interchangeably? 

9 A. We say a blend of filler is the core 

10 of the cigar. 

11 Q. That's not the only part of the cigar, 

12 is it? 

13 A. It is not. You have a binder and a 

14 wrapper. 

Q. How important is the wrapper? 

A. The wrapper is 65 to 70 percent of the 

15 

16 

17 cigar taste. The binder is 14 percent, and 20 

18 percent is about the filler. 

19 Q. So arriving at an acceptable blend of 

20 filler is not the complete job, is it? 

21 

22 

A. 

Q. 

Absolutely not. 

What percentage of premium cigars use 

23 100 percent Piloto Cubano tobacco? 

24 A. What percentage -- can you give me 

25 this again? 

177 



• 

• 

• 

1 

2 . -Q. -

Mayer 

· What p·e·rcentage· or what amo·unt of 

3 premium cigars use 100 percent Piloto Cubano 

4 tobacco? 

5 A. I think the only one is Cohiba. I 

6 don't there are any others. 

7 Q. What about in the market in general, 

8 not just General Cigar? 

9 A. I will not give an answer to that, 

10 because I do not really want to know or should 

11 know what other people do in their factories. 

12 They might even switch it over on a daily basis, 

13 they might blend on a daily basis. There's no 

14 way that I know. 

If you talk Santo Domingo tobacco, 15 

16 

17 

18 

yes. But 100 percent Piloto Cubano, it's "muy 

dificil." You have "valor." 

It's hard for me to say what other 

19 people do unless I don't understand the 

20 question. 

21 If other people use 100 percent Piloto 

22 

23 

24 

Cubano? 

Q . 

Is that the question? 

Okay. Let me rephrase the question. 

What percentage of premium cigars use 

25 100 percent Piloto Cubano seed? 
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Mayer 1 

2 

3 

4 

· ··•Allones; is that correct? 

A. That's correct. 

Q. So you did, in fact, send three cigars 

5 to market that were 100 percent Piloto Cubano? 

6 A. That is the suggested, yes. That it 

7 suggested. 

8 Q. Okay. Now what I'm asking you is, did 

9 that happen? 

10 

11 

A. 

Q. 

No, it did not. 

I thought you told me it happened as 

12 to Cohiba, Flor de Cano --

13 A. 

14 correct. 

15 

16 

17 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Cohiba and Flor de Cano, that's 

Just those two? 

Yes. 

Are the other four there? 

Total different. 

Okay. Just for those two? 

Yes, sir. 

Okay. So the question that Ms. Dore 

22 asked you, how many cigars does General Cigar 

23 have in the market 100 percent Piloto Cubano, the 

24 

25 

answer is Cohiba and Flor de Cano? 

A. Yes, sir. 
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1 Mayer 

• -
2 --···-MR·. GOLDS TE-IN-: · - -I have no·· further 

3 questions. 

4 MS. DORE: All right. 

5 (Time noted: 2:40 p.m.) 

6 

7 

8 

9 ALFONS MAYER 

10 

11 Subscribed and sworn to before me 

12 this day of , 2000. ---

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• 24 

25 
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1 

• 2 CE R T·I FICA TE 

3 

4 STATE OF NEW YORK 

5 ss. 

6 COUNTY OF NEW YORK 

7 

8 I, ANNETTE ARLEQUIN, a Certified 

9 Shorthand Reporter and Notary Public within 

10 and for the State of New York, do hereby 

11 certify: 

12 That ALFONS MAYER, the witness 

• 13 whose deposition is hereinbefore set forth, 

14 was duly sworn by me and that such 

15 deposition is a true record of the testimony 

16 given by the witness. 

17 I further certify that I am not 

18 related to any of the parties to this action 
., 

19 by blood or marriage, and that I am in no 

20 way interested in the outcome of this 

21 matter. 

22 IN WITNESS WHEREOF, I have hereunto 

23 

• 24 

set my hand this 17t~2000. 

25 ANNETTE ARLEQUIN, CSR, RPR 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 
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 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition Transcript of Alfons Mayer, 
designated under Fed. R. Civ. P. 30(b)(6) and 45, dated June 27, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 97 Civ. 8399 (RWS) 

CULBRO CORPORATION an_d ___ GENERAL 

CIGAR CO., INC., COPY 
Defendants. 

---------------------------------------x 

VOLUME II Rule 30 (B) ( 6) and 45 

DEPOSITION OF ALFONS MAYER 

New York, New York 

Wednesday, June 27, 2001 

Reported by: 

ANNETTE ARLEQUIN 
CSR NO. 1450 

JOB NO. 122664 

ｾ＠ µ 

ESQUIRE™ 
. DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.944.9454 

Fax 212.557.5972 

019. C,l..j/ 
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25 

June 27, 2001 

1:10 p.m. 

Continued Rule 30 (B) ( 6) and 45 

deposition of ALFONS MAYER, held at the 

offices of Rabinowitz, Boudin, Standard, 

Krinsky & Lieberman, P.C., 740 Broadway, 

186 

5th Floor, New York, New York, pursuant to 

Notice, be~ore Annette Arlequin, a Certified 

Shorthand Reporter and a Notary Public of 

the State of New York. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

APPEARANCES: 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway, 5th Floor 
New York, New York 10003-9518 

BY: DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 
345 Park Avenue 
New York, New York 10154-0053 

BY: JANET DORE, ESQ. 

LATHAM & WATKINS 

Attorneys for Defendants 
885 Third Avenue 

New York, New York ·10022-4802 
BY: ELENA C. NORMAN, ESQ. 

17 AL S 0 PRESENT: 

18 

19 

20 

21 

22 

23 

24 

25 

A. ROSS WOLLEN 

187 
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1 

2 

3 

A L F O N S MAYER, called as a 

witness, having been sworn by a Notary 

4 Public, was examined and testified as 

5 follows: 

6 CONTINUED EXAMINATION 

7 ·-BY-MR. GOLDSTEIN: 

8 

9 

Q. Good afternoon, Mr. Mayer. 

Are you still the senior vice 

10 president of tobacco at --

A. No, I am not. 

Q . -- General Cigar? 

MS. DORE: Let him finish the 

11 

12 

13 

14 

15 

question completely.-

THE WITNESS: I'm sorry. 

16 BY MR. GOLDSTEIN: 

17 Q. Are you still employed by General 

18 Cigar? 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A . 

. Q. 

No, I am not. 

Are you retired? 

I'm retired. 

And when did you retire? 

January 1, year 2001. 

Are you still employed in any 

25 consultant capacity with General Cigar? 
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1 

2 

3 

4 

Mayer 

the third page, this is Plaintiff's Exhibit 

MR. GOLDSTEIN: 

THE RE PORTER: 

What did we say? 

379. 

5 BY MR. GOLDSTEIN: 

6 Q. On the third page there's a 

7 ''Presentacion de los Cohiba," and there's some 

8 pictures, a story in Spanish. 

9 

10 

11 

12 

13 

14 

15 

A. 

Q. 

A. 

Q . 

Enrique? 

A. 

Yes. 

Do you see that? 

"Presentacion de los Cohiba," yeah. 

Did you know Don Alberto Moreale 

MS. DORE: Same objection. 

The name sounds familiar, but I don't 

16 know him personally. 

17 Q. And looking at this, the pictures and 

18 article, does that in any way refresh your 

19 recollection about a launch of Cohiba in Spain 

20 in 1982 that you were aware of at the time? 

21 

22 

23 

24 

25 

MS. DORE: Same objection. 

A. No, sir. 

Q . Are you familiar with a magazine 

called World Tobacco? 

A. Yes, sir. 

204 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q. 

Cigar? 

A. 

Q. 

personally 

me, 

A. 

Q. 

A. 

to 

Q. 

A . 

Q. 

A. 

Q. 

my 

Mayer 

Did you receive that at General 

Yes, sir. 

And that was a subscription that you 

had or that General Cigar had? 

General Cigar had it. 

And did you - -

When I say General Cigar, it came to 

name. 

It came to you. 

Because it's expensive. 

But it came to you? 

Yes, sir. 

And did you, did you review the 

16 magazine when it came in? 

17 

18 

19 

A. 

Q. 

20 question. 

21 

MS. DORE: Same objection. 

Sure. I always saw it, yes. 

Do you recall that -- strike the 

In early 1982, you were aware that 

22 General Cigar had applied for the mark Cohiba; 

23 is that correct? 

24 

25 A. 

MS. DORE: Same objection. 

Seems to be, yes. 
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• 

1 

2 Q. 

Mayer 

You had brought to the attention of 

3 Mr. Sparkes that another company had tried to 

4 register the Cohiba? 

5 

6 

7 

A. I remember. 

MS. DORE: 

and answered. 

8 BY MR. GOLDSTEIN: 

Same objection. 

9 Q. Let me show you what we had 

Asked 

10 previously marked as Plaintiff's Exhibit 357. 

11 

12 

13 

14 

I don't know if I gave you my copy or 

not . I see a sticker. Let me see if there is 

any writing on it. 

(Witness handi~g.) 

15 BY MR. GOLDSTEIN: 

16 Q. And it's, Plaintiff's 357 is 

17 excerpts, a copy of excerpts of World Tobacco, 

18 July 1982. 

19 Were you getting the magazine at that 

20 time in 1982? 

21 

22 

A. 

Q. 

Which page you want me to look at? 

My first question is do you recall if 

23 you were getting the magazine at that time in 

24 

25 

1982. 

A. Yes, sir. 
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1 

2 

3 

4 

5 

6 

-7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

210 

Mayer 

to call him back. You know, you should have 

done all of that beforehand or waited on the 

deposition, so to that extent yes, I'm going 

to keep making objections. 

MR. GOLDSTEIN: All right. You want a 

standing objection.so I can take this 

deposition without the burden or harassment 

of that? 

MS. DORE: I don't consider it either 

burdensome or harassing. 

What I consider burdensome and 

harassing is the fact that my time, 

Mr. Mayer's time, Ms. Norman'·s ·time, 

Mr. Wollen's time is being wasted and my 

client's money is being wasted by the fact 

that you've brought this witness back with 

no basis when you could asked him all these 

questions the first time around. 

MR. GOLDSTEIN: You're wasting time 

right now. If you need to bring three 

people to watch a deposition, that's your 

client's responsibility and not mine. 

Why don't we mark this. 

(Plaintiff's Exhibit 380, Cigar 
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• 

1 

2 

3 

4 

Mayer 

Association of America, Report to the Cigar 

Industry, Volume 1, No. 1, 9-22-82, marked 

for identification, as of this date.) 

5 BY MR. GOLDSTEIN: 

6 Q. I'm showing you what we've marked as 

7 Plaintiff's 380. It's .it has a heading of 

8 "Cigar Association of America, Report to the 

9 Cigar Industry,''. and it says, "Volume 1, No. 1, 

1 0 Sep t e mb e r 2 2 , 1 9 8 2 . " 

11 Do you recall getting this type of 

12 bulletin or news issue from Cigar Association of 

13 

14 

15 

16 

America? ..,, 

MS. DORE: I'll have a standing 

objection on this document. 

A. No, I did not get this. That was not 

17 to my name. 

Q. 

A. 

Q. 

Do you recall 

Go ahead. 

Continue. 

I'm sorry. 18 

19 

20 

21 

22 

23 

24 

MS. DORE: That's it. You answered 

the question, right? 

THE WITNESS: That's right. I don't 

recollect it at all. 

25 BY MR. GOLDSTEIN: 
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• 

1 

2 Q. 

Mayer 

If not this particular edition, this 

3 "Report to the Cigar Industry," do you recall 

4 getting that type of journal or newsprint or 

5 whatever? 

6 A. I don't remember this at all. I 

7 probably was not on the l~st of CAA to get this, 

8 okay? I'm not so sure. I don't recollect this, 

9 but there was a time that we were --

10 

11 

12 

13 

14 

MS. DORE: There's no question 

pending. You answered it. 

THE WITNESS: All right. 

BY MR. GOLDSTEIN: 

Q. You started telling me about a time 

15 when you were doing something. 

16 

17 A. 

What was that? 

No, there were conditions there 

18 between CAA and General Cigar, and I don't know 

19 what years, but they were not connected with 

20 each other. 

21 Q. You otherwise had some involvements 

22 with CAA; is that right? 

23 

24 

A . In the years that we were connected, 

but when we were not connected, I didn't receive 

25 any papers from them. 

212 



• 

• 

Mayer 1 

2 more than the one or two that you were 

3 recommending here? 

4 

5 

A. 

time, sure. 

Oh, yes there were over a period of 

When they say not satisfied, I go 

6 back to the drawing board. 

7 Q. But they were satisfied with this 

8 one? 

9 A. Yeah. It's a lot of work and a lot 

10 of time goes into it. 

11 Q. Is this the only record you have of 

12 blend testing for Cohiba, this document and the 

13 subsequent 132 th4t we also looked at? Do you 

14 recall any other documents for blend teiting for 

15 Cohiba? 

16 A. No, I don't have any more documents 

17 on that. 

MR. GOLDSTEIN: I have no other 18 

19 

20 

21 

22 

23 

questions. 

(Recess is taken.) 

(Continued on the next page.) 

• 24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Mayer 

MS. DORE: I have no questions. 

MR. GOLDSTEIN: Okay. 

(Time noted: 2:15 p.m.) 

ALFONS MAYER 

10 Subscribed and sworn to before me 

11 this day of , 2001. ------

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

C 
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C E R T I F I C A T E 

STATE OF NEW YORK 

ss. 

COUNTY OF NEW YORK 

I, ANNETTE ARLEQUIN, a Shorthand 

Reporter and Notary Public within and for 

the State of New York, do hereby certify: 

That ALFONS MAYER, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and th~t such 

deposition is a true recQrd of the 

testimony given by the witness. 

I further certify that I am not 

related to any of the parties to this 

action by blood or marriage, and that I am 

in no way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 11th day of July, 2001. 

My commission expires: 

6/30/02 

ANNETTE ARLEQUIN, CSR, RPR 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

EMPRESA CUBANA del TABACO dba) 

CUBATABACO, 

Plaintiff, 

vs. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

97 Civ 8399 

CULBRO CORPORATION and 

GENERAL CIGAR CO., INC., 

Defendants. ) 

-----------------------------) 

ORIGINAL 

DEPOSITION OF WILLIAM McCAFFERY 

Reported by: 

ANGELA GRANT 

JOB NO. 115137 

New York, New York 

Thursday, November 9, 2000 

=----
ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 

D,s C.2..1 
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16 
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22 

23 

24 

25 

November 9, 2000 

10:05 a.m. 

Deposition of WILLIAM McCAFFERY, held 

at the law office of Rabinowitz, Boudin, 

Standard, Krinsky & Lieberman, P.C., 740 

Broadway, New York, New York, pursuant to 

notice and order, before Angela Grant, a 

Notary Public of the State of New York. 
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2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RABINOWITZ, BOUDIN, STANDARD, 

KRINSKY & LIEBERMAN, P.C. 

Attorneys for Plaintiff 

740 Broadway 

New York, New York 10003 

BY: DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendant 

345 Park Avenue 

New York, New York 10154 

BY: JANET DORE, ESQ. 
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22 

23 

24 

25 

IT IS HEREBY STIPULATED AND AGREED 

by and between the attorneys for the 

respective parties herein that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be signed 

and sworn to before any officer authorized 

to administer an oath with the same force 

and effect as if signed and sworn to 

before the Court. 

4 
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MR. GOLDSTEIN: This deposition is 

pursuant to a notice and court order. 

1 

2 

3 

4 

5 

6 

W I L L I A M M c C A F F E R Y called as a 

witness, having been first duly sworn by a 

Notary Public, was examined and testified as 

7 follows: 

8 EXAMINATION BY 

9 MR. GOLDSTEIN: 

10 Q. Please state your name and address for 

11 the record. 

12 A. William Mccaffery, 1151 King Street, 

13 Greenwich, Connecticut 06831. 

14 

15 

16 

17 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Good morn~ng, Mr. Mccaffery. 

Good morning. 

Have you ever been deposed before? 

Yes. 

In your capacity at Mccaffery Ratner? 

No. 

Relating to what? 

Well, one was a physical abuse or a 

22 sexual attack on my son when he was a very young 

23 boy. 

24 

25 

Q. 

A. 

Nothing to do, then, with your business? 

Once on a personal injury in a 



7 

1 Mccaffery 

2 truthfully and to the best of your ability. 

3 Do you understand that? 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

Yes. 

Have you ever testified at trial before? 

No. 

Have you ever been retained as an expert 

8 witness in litigation matters? 

9 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

Q. 

15 correct? 

16" 

17 

A. 

Q. 

18 the agency? 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

23 since 1982? 

24 

25 

A. 

Q. 

No. 

Where are you currently employed? 

Mccaffery, Ratner, Gottlieb & Lane. 

You are one of the 

Partners. 

That's an advertising agency; is that 

That's right. 

Are you one of the founding partners of 

Yes. 

When was the agency created? 

1982. 

You have been there continuously, then, 

Since then. 

Prior to that time, did you have 
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1 Mccaffery 

2 Cohibas that was sold to Dunhill in the '93, '94, 

3 '95 time period. And I'll ask you if you've seen 

4 that type of box before. 

5 A. The xeroxes I told you that I saw, 

6 that's the only -- I never saw the box until I saw 

7 that xerox and when Warren showed me his testimony. 

8 Q. So Mccaffery Ratner, to your knowledge, 

9 had no involvement in the creation of the box? 

10 

11 

A. 

Q. 

No idea whatsoever. 

Do you know when Mccaffery Ratner first 

12 began to work on Cohiba for General Cigar? 

13 

14 

15 

A. Not the exact month. But '93. 

Q. Do you have, if not the exact month, do 

you have a better recollection than 1993? Early 

16 part, summer? 

17 A. I'll say I don't. I just know that we 

18 started to think about ideas. 

19 Q. Did General Cigar approach Mccaffery 

20 Ratner and ask them to do something in relation to 

21 Cohiba? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Yes. 

Do you recall who from General Cigar? 

John Rano. 

Do you recall the initial contact 



1 Mccaffery 

2 meeting or discussion? 

3 A. No. It was just part of a meeting of 

4 different brands and plans for work. 

5 Q. So in the context of a meeting about 

6 overall planning, things to do? 

7 

8 

A. 

Q. 

Things to do, yeah. 

And one of them was Cohiba was brought 

9 to Mccaffery Ratner's attention; is that correct? 

10 

11 

A. 

Q. 

Right. 

Do you recall anything that Mr. Rano 

12 said regarding Cohiba? 

13 

14 

A. 

Q. 

Not in a quotable way, no. 

Well, paraphrase way, general 

15 recollection. 

16 A. Just that he was looking for an 

17 interesting way to present the brand. 

18 Q. At that time had you heard of General 

19 Cigar's Cohiba, prior to that time? 

20 A. I don't remember if it's prior, but 

21 around that time there was an article I read in 

22 Cigar Aficionado. 

23 

24 

25 

Q. 

A. 

Q. 

In 1993? 

I think so. 

That refers to General Cigar? 

13 



1 

2 

3 

4 

5 

6 

7 

A. 

an article, 

Cohiba. 

Q. 

A. 

Q. 

14 

Mccaffery 

I don't remember the date, but there was 

not about General Cigar, no, about 

About the Cuban Cohiba? 

That's right. 

Do you recall if that was in the 

8 premiere of Cigar Aficionado? 

9 A. Just that it was in Aficionado. I don't 

10 remember what issue. 

11 Q. Do you remember that it was in an 

12 article referring to the Cohiba as Cuba's best 

13 cigar? 

14 A. I don't know about best. I think it was 

15 more about that it was Castro's cigar or something. 

16 

17 

Q. 

A. 

18 Castro. 

19 Q. 

That it was what? 

Castro's cigar or something, for Fidel 

At that meeting with Mr. Rane, was that 

20 the first time that you heard about General Cigar's 

21 Cohiba? 

22 A. First time I heard Cohiba verbally was 

23 in that meeting. 

24 Q. Before that meeting, were you aware that 

25 General Cigar had a registration for the mark 
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1 Mccaffery 

2 Cohiba? 

3 

4 

A. 

Q. 

I was not. 

Were you aware that they had, either at 

5 that time or at a previous time, a cigar called 

6 Cohiba in the market? 

7 

8 

A. 

Q. 

No. 

Do you recall Mr. Rano saying anything 

9 about the Cohiba cigar? 

10 A. Only that they were talking about making 

11 it a top of the line or looking for a quality 

12 product to differentiate their portfolio. To make 

13 a better cigar. 

14 Q. Do you recall him saying anything at 

15 this initial meeting about the Cuban Cohiba? 

16 

17 

A. Only that it wasn't the Cuban one. 

That's when he told me they had the 

18 right to use the name in the United States, and we 

19 

20 

said, oh, that's great. So that's about it. 

Q. Did he say anything about the 

21 advertising in relation to the Cuban cigar? 

22 

23 

A. 

Q. 

I don't understand how you mean that. 

Did he give any instructions or any 

24 suggestions or any conditions regarding your 

25 advertising as it might relate or not relate to the 
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1 Mccaffery 

2 Cuban cigar, the Cuban Cohiba? 

3 A. No, nothing to do with the Cuban Cohiba. 

4 Rather the differentiation among our brands, what 

5 position would we give Cohiba verse Macanudo, 

6 Partagus. 

7 Q. Were you provided with any documents, 

8 either in this initial meeting or, you know, 

9 thereafter by General Cigar concerning Cohiba? 

10 When I say thereafter, I'm talking about 

11 this '93 time period. 

12 A. All meetings were verbal, and we never 

13 got any documents about Cohiba that I know of. 

14 Q. You don't recall receiving any documents 

15 from General Cigar regarding Cohiba? 

16 

17 

A. 

Q. 

I didn't. 

Do you recall anything else that was 

18 said at this initial meeting regarding Cohiba? 

19 A. Just to make it exciting. To come up 

20 with an idea. 

21 Q. Do you recall having any discussions 

22 with Mr. McNamara in 1993 regarding the Cohiba? 

23 A. Yes. 

24 Q. Do you recall when that was? 

25 A. When he joined the company. 



1 

2 

3 1993? 

4 

5 

Q. 

A. 

Q. 

6 Cohiba? 

7 A. 

17 

Mccaffery 

Soon after he joined the company in 

When he joined, yeah. 

You had discussions with him about 

Not directly. He was in a meeting and 

8 we were presenting other Macanudo material, and he 

9 

10 

11 

was new. We didn't know what his capacity at that 

time was going to be. It was more of observer. 

David Burgh was the president, and David 

12 said we had shown ideas of a possible positioning 

13 for Cohiba that our creative team, Sheila McCaffery 

14 and Warren Pfaff, cr~ated. And David said why 

15 don't you show Austin what you've done on the 

16 Cohiba, and we did. 

17 Q. You had already shown that to David 

18 Burgh earlier? 

19 

20 

A. 

Q. 

David Burgh and John Rano, that's right. 

Do you recall who was at that meeting 

21 from McCaffery Ratner? 

22 A. Myself, Sheila Mccaffery, Warren Pfaff 

23 and Sam Ratner. 

24 Q. At the earlier presentation to Mr. Burgh 

25 and Mr. Rano, do you recall who was there from 



1 Mccaffery 

2 Mccaffery? 

A. Sheila Mccaffery, Warren Pfaff, myself 3 

4 

5 

and Sam Ratner. Same. 

Q. Do you recall when the initial meeting 

6 was, the earlier meeting was with Mr. Burgh and 

7 Mr. Rane? 

8 

9 

A. No. 

That was in our office. The first 

10 meeting you talked about was in General Cigar's 

11 offices. 

12 Q. Do you remember how much later the 

13 second meeting was? 

14 A. A month, six weeks, maybe. Something 

15 like that. 

16 Q. Do you remember when it was, mid '93, 

17 late '93, either of the two? 

18 

19 

20 

21 

22 

A. My guess would be 

MS. DORE: Please don't guess, if you 

don't know. 

A. No, I don't know. Just a guess. 

Q. I don't like a pure guess. But if you 

23 have an educated guess based on work you did or 

24 other timing or --

25 A. No, I was trying to remember the 

18 



1 

2 

3 7 --

4 

5 

6 534 

7 Rano 

8 

9 

10 

11 

Q. 

A. 

Q. 

came 

and 

A. 

Q. 

A. 

Q. 

24 

Mccaffery 

If you go back to Plaintiff's Exhibit 

Yes. 

- - you said that the pages 531 through 

later, came after this presentation to 

Burgh and to Mr. McNamara? 

That's right. 

Is that correct? 

That's correct. 

And the information on 531 through 534, 

12 that information came to Mccaffery Ratner from the 

13 client? 

14 A. I would say more likely worked out with 

15 the client. 

16 Q. When you say "worked out with the 

17 client," with a particular person at General Cigar? 

18 A. I can only go by influence in writing 

19 style. With either McNamara or Geoghegan. I don't 

20 remember when Geoghegan came. 

21 Q. It's your recollection that the 

22 information for selling a premium cigar in a 

23 declining tobacco market, on page 531, that would 

24 be information that would have been provided to 

25 your agency? 



1 

2 A. 

25 

Mccaffery 

We knew the conditions of the market, 

3 but that's just a generality, that line, the 

4 subject of selling a premium cigar, Cohiba, to be a 

5 premium cigar, and the market was declining in that 

6 period of time. 

7 Q. Do you remember if the statistical 

8 information came from information that Mccaffery 

9 had or from General Cigar? 

10 A. Both. From the city at large, from us, 

11 from them. 

12 Q. The second page, under strategy phase 

13 one, "Exploit the Cohiba name with its 

14 representation as one of the world's finest cigars 

15 to build a brand image for the U.S. product." 

16 Do you know the source of that 

17 information, that statement? 

18 When I say do you know the source, do 

19 you know if this came from someone at Mccaffery 

20 Ratner or someone at General Cigar? 

21 

22 

23 

24 from? 

25 

A. 

Q. 

A. 

Do you know? 

Wouldn't have come from us. 

Do you know who at General Cigar it came 

No. 
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2 

26 

Mccaffery 

I'm surprised to see language like that. 

3 We wouldn't write like that. 

4 Q. But you don't know who specifically at 

5 General Cigar came up with that statement or 

6 provided that information? 

7 

8 

9 

A. 

Q. 

No. 

I'm not supposed to guess, so. 

I'm really not asking you to guess, but 

10 there's a difference between I have no idea and, 

11 you know, I'm certain it was the x person. 

12 MS. DORE: Well, anything in the middle 

13 is still a guess. 

14 A. No. 

15 Q. Do you have any belief as to who you 

16 think it was? 

17 A. 

18 Geoghegan. 

19 

20 

Q. 

A. 

Well, we were working with McNamara and 

So it would have been one of those two? 

I would guess that, yeah. 

21 Q. Do you know who actually prepared the 

22 document, Plaintiff's Exhibit 7? 

23 I don't mean the secretary who typed it, 

24 but whether it was something that Warren Pfaff and 

25 Mccaffery put together, whether you helped put it 
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2 together. 

3 

4 

A. Not this. This is part of the marketing 

function. And our insights and thinking are used, 

5 but these, particularly at this period of the 

6 relationship, with McNamara new to the company and 

7 being a very strong marketing person, and this all 

8 much more marketingese. 

9 The original presentations were done by 

10 us creatively, and they were written by Sheila and 

11 Warren and they were not in this kind of marketing 

12 

13 

language. McNamara and Geoghegan brought more of 

those disciplines to all the assignments. And this 

14 is the kind of language that they preferred having 

15 their pieces done, for whatever brand. 

16 Q. Is it your understanding that this 

17 document, Plaintiff's Exhibit 7, was created at 

18 General Cigar as opposed to being created at 

19 Mccaffery Ratner? 

20 

21 

A. 

together. 

No, I'm not saying that. I think it was 

I think they would suggest the way they 

22 would edit or suggest the way they wanted things, 

23 so that when they would present to management, 

24 there would be clear marketing. 

25 It was a style. That's all. 



1 

2 Q. 
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Mccaffery 

If you would look at Plaintiff's Exhibit 

3 5, which has that date -- prepared by Mccaffery 

4 Ratner and that date of May 1993 --

5 

6 

A. 

Q. 

Yes. 

and Plaintiff's Exhibit 7. 

7 Do you know which was prepared first, 

8 which was prepared second? 

9 

10 

A. 

Q. 

There's no date on this second. 

There's 1993 on the cover, handwritten. 

11 But there's no more specific date than that that 

12 I'm aware of. 

13 A. Normally the marketing presentation 

14 precedes the immediate presentation. 

15 Q. Exhibit 7 is the marketing presentation? 

16 A. Yeah. 

17 I can't -- without a date on it, I can't 

18 tell you, but normally your immediate presentation 

19 would be -- it could be at the same time. 

20 Preferably could be, but certainly not before you 

21 start with this. The prior position developed here 

22 is repeated as a guideline in the strategy. 

23 Q. When you say "the prior position 

24 developed here," you're referring to Plaintiff's 

25 Exhibit 7? 
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2 

3 

A. 

Q. 
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Yes. 

Do you know if Plaintiff's Exhibit 7 was 

4 presented to General Cigar? 

5 A. To the group that I previously 

6 mentioned, since we work closely together with 

7 

8 

them. 

Q. 

That's as far as it would have gone. 

Do you recall presenting it to anybody 

9 else other than McNamara, Burgh and Rano and 

10 perhaps Geoghegan? 

11 A. Not -- this material wouldn't have gone. 

12 This is all material that's part of probably many 

13 revisions and attempts to isolate and narrow down 

14 what you're trying to do and make it simple, and 

15 this is not a presentation to management. 

16 

17 

18 

19 

20 

21 

22 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

23 hoping. 

24 

25 

A. 

Q. 

If you look at Plaintiff's Exhibit 6 -

Are they in order? 

The exhibits are, yes. 

OK. 

It's a two-page document. 

I go from 5 to 7. 

There should be a little one there, I'm 

This is six. 

Marketing the Cohiba cigar, MC 509 to 



1 Mccaffery 

2 communication with counsel? 

3 

4 

A. 

Q. 

No, that wasn't. 

Do you want to add or change anything 

5 that you have said previously? 

6 

7 

A. 

Q. 

8 Exhibit 6? 

No. 

Do you know who prepared Plaintiff's 

No. 
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9 

10 

A. 

Q. Do you believe it was prepared by either 

11 Mr. McNamara or Mr. Geoghegan? 

12 A. That's the way it looks to me. 

13 Q. If you would go back to Plaintiff's 

14 Exhibit 5. I think it's the second to last page, 

15 

16 

17 

MC 507. 

A. 

Q. 

This is the document dated May 1993. 

Uh-huh. 

In the second to last page there under 

18 media plan development, it says, "In order to 

19 generate impact and maintain optimum levels of 

20 reach and frequency it is estimated that an 

21 introductory year budget of $2.5 million to $3 

22 million is necessary." 

23 Do you recall presenting that to General 

24 Cigar? 

25 A. I don't recall that specifically, but 
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2 you ever receive any instructions from General 

3 Cigar regarding the Cuban Cohiba? 

A. No. 4 

5 Q. Did there come a time when General Cigar 

6 said stop working on Cohiba? 

7 A. Table it. 

8 Q. Do you recall when that was? 

9 A. Not long after the initial meetings. 

10 Q. Do you recall the approximate time from 

11 the initial to the tabling? 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

Few months. Couple months. 

What's that? 

Couple months. 

Do you have any kind of records, like 

16 billing records or invoices, that would reflect 

17 starting to talk on Cohiba until when you stopped 

18 working on Cohiba? 

19 

20 

A. No. 

We have a few fee bases with the client 

21 and we don't cost account by brand. 

22 

23 

Q. 

A. 

Or project? 

Or project. It's -- if they invite us 

24 to give an idea for something, it's part of our 

25 responsibility. 



1 

2 Q. 

Mccaffery 

Did Mccaffery, during this time period, 

3 '93, contract with anybody to provide services 
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4 concerning Cohiba, like graphic work or photo work 

5 that might reflect, that might have a dated invoice 

6 or something like that? 

7 A. Nothing until '97. We didn't do 

8 anything again with Cohiba, and we were frustrated. 

9 We did nothing until they finally said that they 

10 were getting a product that they thought would live 

11 up to the positioning and the ideas that we created 

12 for presenting. 

13 Q. Do you recall when that was that you 

14 restarted work on the Cohiba? 

15 A. It would have to be early '97 or late 

16 '96, somewhere in there. 

17 

18 

19 

Q. 

A. 

Q. 

20 in, MC 532. 

21 

22 

A. 

Q. 

If you look at Plaintiff's Exhibit 7 -

Uh-huh. 

where it says -- second, third page 

Yes. 

The part that says strategy phase one, 

23 starts "would exploit the Cohiba name." 

24 A. Yes. 

25 Q. That phase one, do you recall discussing 
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2 that with anyone at General Cigar? 

3 A. I don't recall seeing it, let alone 

4 discussing it. 

5 

6 

Q. 

maybe I'm 

Who was in charge of the account with -

there's no clear answer, but was there 

7 a person at Mccaffery who was in charge of the 

8 account with General Cigar? 

9 

10 

A. 

Q. 

Sam Ratner. 

Was there a person who is in charge of 

11 the creative process? 

12 In other words, when they came and said 

13 I want you to work on the X brand or the X 

14 extension? 

15 A. Yeah, I'm the executive creative 

16 director, and Sheila was the specific creative 

17 director and art director on the brand. 

18 Q. Would that have been true for this 

19 Cohiba project that you were the executive creative 

20 director? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Right. 

In 1993? 

Yeah. 

If you look at Plaintiff's Exhibit 8, 

25 it's the next document. 
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2 Q. 

Mccaffery 

Do you recall who at General Cigar you 

3 had those discussions with? 

43 

4 

5 

A. 

Q. 

John Rane, David Burgh, Austin McNamara. 

After Mr. McNamara took over and 

6 Mr. Burgh and Mr. Geoghegan joined the company, did 

7 you have a primary contact at General Cigar? 

8 A. The primary contact remained John Rane, 

9 who reported to Austin McNamara. 

10 

11 

12 

13 

14 

Q. If you would look at Plaintiff's Exhibit 

9 . If you turn to the second page in MC 00557. 

A. Yes. 

Q. Under strategy phase one, which begins 

with "Exploit the Cohiba name." Underneath that it 

15 says, handwritten, is "tactics," and then there 1.s 

16 an A with a statement and a B with a statement. 

17 

18 A. 

Do you know whose handwriting that is? 

I don't recognize the handwriting. 

19 Q. If it was Ms. McCaffery's, would you 

20 recognize it? 

21 A. Without question. 

22 

23 

Q. 

A. 

24 funny. 

25 Q. 

Even if you don't, you better say yes. 

Hers is exactly like mine. It's really 

Can you tell that it's not anybody at 
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2 Mccaffery Ratner who would have been working on 

3 this? In other words, it's not Mr. Pfaff, it's not 

4 your wife's? 

5 

6 

A. It's not. I don't recognize it. I can 

say who it's not. I know it's not my wife's, and I 

7 know it's certainly not my handwriting. 

8 

9 

10 

11 

12 

Q. 

A. 

Q. 

A. 

Q. 

And Mr. Pfaff testified it wasn't his. 

I don't recognize it. 

You don't know if it's Mr. McNamara's? 

I don't know Mr. McNamara's handwriting. 

Again, this document is similar but not 

13 the same as other documents we've looked at. 

14 My question would be, do you have any 

15 more specific information as to who created this 

16 document? 

17 

18 

A. 

of things. 

It looks like just a continuing pickup 

And it could have been -- you know, 

19 these are like, these look like, in fact, just 

20 attached to something or a repeat of the same 

21 earlier document, to me. 

22 Q. But you don't have any additional 

23 information as to who prepared this document? 

24 

25 

A. No. 

It looks like the same, these pages look 
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2 the same to me. 

3 Q. Some pages are very similar, some are 

4 identical to other documents we looked at, some 

5 pages. 

A. Yeah. It looks like the same thing. It 6 

7 just looks like this is the only change. Somebody 

8 wrote on an earlier document. 

9 Q. If you could turn to Plaintiff's Exhibit 

10 10, and it's a creative strategy development 

11 statement with Mccaffery Ratner letterhead --

12 

13 

A. 

Q. 

Yes. 

dated June 29, 1993. 

14 Do you recall seeing this document 

15 before? 

16 A. Not specifically, as separate from any 

17 other documents that it's done for each brand. 

18 It's just something that mirrors and these things 

19 are put into a strategy development. 

20 Q. Now, do you know who prepared this 

21 document? 

22 On the front it says AE. 

23 

24 

25 

A. 

Q. 

A. 

Sam Ratner. 

Sam Ratner would have prepared this? 

Uh-huh. 
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2 Q. 

3 client? 

4 

5 

A. 

Q. 
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Do you know if this was provided to the 

I would think so. 

If you turn to Plaintiff's Exhibit 11. 

6 It's a similar document, but it has -- do you have 

7 that? 

8 

9 

10 

11 

A. 

Q. 

Yeah, I do. 

Its date precedes this one. 

Right. 

On Exhibit 11, the June 11 -- the June 4 

12 document, June 4, 1993 there is some handwriting on 

13 the first two pages, and I'm going to ask you if 

14 you know whose handwriting that is. 

15 A. No. It's not the same as the other one. 

16 It appears that suggestions were made to 

17 modify this document, and the preceding one should 

18 reflect that, which it does. 

19 This must be a client thing, it looks 

20 like. 

21 Q. When you say, "This must be a client 

22 thing," you mean the handwriting? 

23 

24 

25 

A. 

Q. 

A. 

Yeah. 

The handwriting on Exhibit 11? 

I'm just saying somebody has written on 



1 McCaffery 

2 this to change this tone or attitude to these 

3 words. And if you look at the previous document, 

4 that's what they became. 

5 Q. Those were changed to reflect the 

6 handwriting? 

7 

8 

A. 

Q. 

Changed to reflect this handwriting. 

If you look on the last page of this 

9 document, Plaintiff's Exhibit 11, there is 

10 additional handwriting. It looks like somebody 

11 else's. 

12 Do you know whose handwriting that is? 

13 

14 me. 

A. This looks like that first you showed 

This is longhand, and whoever did that first 

15 longhand, it appears that this looks the same, 

16 especially the way certain letters are formed. 

17 

18 

Q. 

A. 

But you don't know who it is? 

No. It's just another person making 

19 suggestions. 

20 Q. Do you know who told you to table the 

21 Cohiba project? 

A. No. 
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22 

23 Most directions came from Rano. Whether 

24 they were via McNamara or direct, it was -- they 

25 weren't -- they either didn't have product ready or 
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2 they did, so they'd say wait and then we waited. 

3 Q. As to this particular project, do you 

4 recall Mr. Rano or whoever from General Cigar 

5 telling you why they were tabling it? 

6 

7 

A. 

Q. 

No. 

Do you recall, from the time you were 

48 

8 told to table until you were told to sort of begin 

9 working again on Cohiba in late '96, early '97, do 

10 you recall doing anything for General Cigar's 

11 Cohiba? 

12 

13 

A. 

Q. 

When? 

You can leave that open, if you want, 

14 but I'm not going to ask you about that right now. 

15 

16 

17 

A. I'm just trying to not have to go 

looking for it again. So I'm up to here. 

Q. From the time you were told to table the 

18 Cohiba project sometime in 1 93 until you were told 

19 to start working again in late '96, early '97, do 

20 you recall Mccaffery Ratner doing any work on 

21 Cohiba, in other words, in that three-year or so 

22 period? 

23 A. No, just about forgot about it. Just 

24 about forgot about it. 

25 Q. Do you recall how it came that you 



1 Mccaffery 

2 started to work on Cohiba again? 

3 A. I only recall that they felt they were 

4 developing and told us they were getting a cigar 

5 that they thought could live up to the promise of 

6 the earlier efforts of making the best or the 

49 

7 finest Dominican cigar, that they thought they had 

8 one that could live up to that; and maybe if we 

9 could fit the profile, we could possibly market 

10 this cigar they developed as a Cohiba. 

11 Q. 

12 Mr. Rane? 

13 

14 

A. 

Q. 

Do you recall that that came from 

Yes. 

Do you recall more precisely, late '96, 

15 early '97, when this occurred? 

16 

17 

A. 

Q. 

I'm sorry, somewhere in there. 

Did Mr. Rane give you any other types of 

18 instructions or guidance in terms of an advertising 

19 campaign? 

20 

21 

A. No. Come back with that work he showed 

us the first time. That we liked it then, let's 

22 see if we like it now. 

23 

24 

Q. 

A. 

Did you bring back that earlier work? 

Exact same. That had been put away in a 

25 drawer, and we pulled it out and presented exactly 
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2 appropriate, and they were very excited and 

3 enthusiastic about the ideas. 

4 Q. Do you recall, if not the exact words, 

5 what the ideas were? 

A. Oh, sure, I even recall the words. It 6 

7 was Cohiba is not an island. And the images were 

8 filmed with like visuals to project a kind of 
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9 mystique, a mystery of -- you know, you get an old 

10 Humphrey Bogart movie and things like that. Key 

11 Largo, Key West, some adventurer, you know, 

12 somewhere in a nonexistent place, probably, but 

13 somewhere in the Caribbean of your mind, something 

14 that feels like cigars and romance, that kind of 

15 thing. 

16 Q. Do you know what was meant by the phrase 

17 "Cohiba is not an island" or what was intended to 

18 be conveyed? 

19 A. Yeah, that it wasn't a specific place. 

20 The whole idea was that you weren't to think of it 

21 as a place but as this romance and mystery in your 

22 mind, that it was more of a fantasy. 

23 Q. Since the word "Cohiba" is not a place, 

24 what was the idea of thinking about it not as a 

25 place? 
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2 Why would someone think of it as a 

3 place? 

4 

5 

A. In case anybody did not understand that 

this was different or new. If somebody was aware 

6 of the name, and we didn't think an enormous amount 

7 of people were, but if anybody was, we wanted them 

8 not to associate it with anything but our idea. 

9 

10 

And, of course, you know, the phrase "no 

man is an island." It was really, it was a parody 

11 of that kind of an idea. 

12 Q. Are you aware of any market research 

13 that General Cigar did as to awareness of the Cuban 

14 Cohiba among the American premium cigar market? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Did they do it? I don't --

I'm just asking if you're aware. 

I don't know of. 

Do you recall any of the other text 

19 other than "The Cohiba is not an island," that was 

20 presented in this meeting with McNamara, Rano and 

21 Geoghegan? 

22 A. Yes. The next line was it's a world of 

23 its own or a world unto itself, that kind of idea. 

24 Q. Do you recall anything else discussed at 

25 this presentation meeting, any other text presented 
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2 by General Cigar after this initial meeting? 

3 A. Yeah, they continued to develop this 

4 cigar. 

5 Q. Is that something you were involved in 

6 or were told or read? 

7 A. We were apprised that they were getting 

8 closer and closer. 

9 

10 

Q. Do you have any knowledge of what it 

changed from, to? In other words, were you told 

11 one thing and it became something else? 

12 

13 

14 

A. 

Q. 

A. 

You mean the formula? 

Yes. 

The only thing I remember is at one 

15 point the issue of the binder became something and 

16 that we give it its distinctiveness, and that was 

17 when whatever we originally thought were the 

18 components, the jimber binder became the component. 

19 Q. Do you recall anything else about this 

20 initial presentation? 

21 A. Just enthusiasm. Just they really liked 

22 the way we were now visualizing and saying the 

23 generic thoughts that you saw in the previous list. 

24 Q. Do you recall any mention of the Cuban 

25 Cohiba in this presentation meeting? 
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2 

3 

A. No. 
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McCaffery 

We -- our whole effort was avoiding 

any reference to that. The only thing that we were 

4 concerned about was people not being confused or 

5 thinking of any other cigar. 

6 Q. Did you have any discussions about 

7 whether people might be confused or what they might 

8 be confused about 

9 

10 

A. 

Q. 

Yeah. 

-- either internally with McCaffery or 

11 with General Cigar? 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

Both. 

In this time period? 

Yeah. 

Do you recall what was discussed with 

16 General Cigar? 

17 A. Yes, to make sure, and that was I 

18 believe why they liked the creative, that it's not 

19 confused. That for whatever percentage of people 

20 might know that there was another Cohiba, that we 

21 wanted them to clearly differentiate or understand 

22 that this was not a Cuban Cohiba. 

23 Q. Were you told to do anything or told not 

24 to do certain things by General Cigar regarding 

25 avoiding confusion with the Cuban? 



1 

2 A. No. 

Mccaffery 

I thought they felt we had 

3 addressed it by this mysterious non-identifiable 

4 visual presentation of the smoker and the 

5 environments that he was in. 

6 Q. Were you provided with General Cigar 

7 marketing strategy documents that they were 

8 developing on their end during this late '96, '97 

9 development period? 

57 

10 A. Only if there was an interaction evident 

11 by these papers that we looked at, which we read 

12 earlier, and I think that, you know, the pen or 

13 pencil correcting of documents back and forth. 

14 That whatever things were produced at that time 

15 would have continued the same way. That's the way 

16 we worked together. 

17 Q. So I guess my question is: Do you have 

18 a recollection of receiving typed-up documents 

19 created at General Cigar regarding marketing, 

20 advertising strategies that General Cigar was 

21 preparing? 

22 

23 

24 

A. Yeah. 

Q. Tiny bit out of order, but it's here in 

my notes, so let me ask you this: In the General 

25 Cigar, the September 1997 launch or relaunch, I 
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2 don't know what you want to call it, of the General 

3 Cigar Cohiba, there is a red dot inside the 0. 

4 

5 

A. 

Q. 

Yes. 

And from some of Mr. Pfaff's testimony, 

6 he indicated that you were involved in the red dot. 

7 

8 

A. 

Q. 

That's right. 

I'm just going to ask you generally what 

9 the involvement was and then maybe more specific 

10 questions, if you recall. 

11 A. Well, we were not invited to participate 

12 at any point in the design of packaging. 

13 

14 

15 

16 

Q. 

A. 

Q. 

Let me just interrupt. 

Was that General 

Most often --

-- General Cigar products or 

17 specifically for Cohiba? 

18 A. No, General Cigar. Just we were --

19 Mr. Rana most often had his suppliers or people he 

20 liked to work with and though they respected our 

21 graphic expertise, they felt that the three-D type 

22 material or packaging, that they chose other 

23 suppliers. 

24 Q. So you were not generally involved in 

25 the development of the package? 
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2 

3 

A. 

Q. 
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Mccaffery 

Only aesthetic reactions. 

Did you see a mock-up of a box or 

4 mock-up of a band or labels? 

5 A. Curiously, not until right near the end. 

6 We were in fact waiting for material in order to do 

7 the photographs, and so I was invited to a meeting 

8 where the final box was being presented. 

9 

10 

Q. 

A. 

Do you recall about when that was? 

No. Just it was getting perilously 

11 close to like the deadlines that we had to get the 

12 material, so that's normally two or three months 

13 before the launch. 

14 Q. The RTDA show was July, and the launch 

15 was September. 

16 Do you know if it was before or after 

17 the RTDA? 

18 

19 RTDA. 

20 

21 

22 

A. 

Q. 

A. 

Q. 

It would have had to be right before the 

So you attended a meeting? 

That's right. 

What did you see at the meeting in terms 

23 of what the box looked liked? 

24 Was there a mock-up of a box? 

25 A. There was a mock-up of a box and it 
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2 

3 

Q. 

A. 

Mccaffery 

and the "0" filled in? 

Not the "0" filled in. There were 

4 different -- there were just different executions 

5 

6 

with bands, blocks, in a box. Like inside of a 

shape. And the shape could have been rectangular 

7 in one case or a square in another, that type of 

8 thing. 

9 Q. Do you remember seeing the block 
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10 lettering Cohiba with the "0" filled in with yellow 

11 even not on a box, but like on a piece of paper? 

12 

13 

A. 

Q. 

I don't remember that. 

Do you recall having any discussions 

14 about filling in the 0 with the color yellow? 

15 A. No, the only reference, it was not 

16 about -- nothing was about the letter "0", but 

17 rather what colors might be appropriate. 

18 And when the color yellow was brought up 

19 as one of the colors, my own reaction and a number 

20 of other reactions at the table were don't go 

21 

22 

there. You don't want to use that, because you 

don't want any confusion. That would be like the 

23 Cuban Cohiba. 

24 Q. Do you remember anyone else saying that 

25 other than you? 
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2 

3 

A. 

which. 
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Mccaffery 

Yes. I don't remember specifically 

There were a number of voices that said 

4 don't do that. 

5 Q. Did you ever hear anyone at General 

6 Cigar use the phrase "Cohiba yellow"? 

7 

8 

9 

A. 

Q. 

A. 

Yes. 

Do you recall who used that? 

No. I don't remember who. It was part 

10 of that series of statements that were don't use 

11 yellow. Well, if you did use yellow, certainly you 

12 wouldn't use the Cohiba yellow; and then, well, you 

13 shouldn't use yellow at all. 

14 Q. Did you have any knowledge whether 

15 General Cigar had considered plans or proposals to 

16 use yellow? 

17 

18 

A. Not as knowledge. I saw all kinds of 

colors on paper. That's the only time I was shown 

19 or the agency was shown the package designers' 

20 recommendations, which were quite a variety of 

21 things. And the discussion ended up pretty much 

22 with just the word "Cohiba." And we said, well, we 

23 wanted something that would note it, identify it, 

24 make it work clearly and be like a, you know, an 

25 audio, like a mnemonic device, what is something 
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2 General Cigar referred to as Cohiba yellow? 

3 

4 

A. 

yellow. 

I don't know that they were using Cohiba 

There were pieces of paper that had 

5 yellow, and I was pleased to see that people were 

6 saying don't use the yellow. 

7 But normally when you present different 

8 colors you say, well, what are your choices and 

9 here are the ones you could use, and that was the 

10 conversation that I participated in. 

11 Q. Do you recall anybody using the term 

12 "Cohiba gold" while you were at the meeting? 

13 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

A. 

Gold? 

Yes. 

No. 

Cohiba gold? 

No. No, I only heard Cohiba yellow. 

18 Not as Cohiba yellow was a color, but rather 

19 meaning the yellow that Cohiba uses. 

20 Q. When you say "Cohiba uses," you're 

21 referring to the Cuban Cohiba? 

22 A. If you said Cohiba yellow, you're 

23 referring to whatever they would have used on their 

24 marks. 

25 Q. "They" meaning the Cubans? 



A. 

Q. 

Mccaffery 

That's right. 

Let me put in front of you another box, 

1 

2 

3 

4 a third box. And this is a box of the Cuban 

5 Cohiba. 

6 In front of you right now you have the 

7 General Cigar box for Cohiba that was sold 

8 throughout for Dunhill in the mid 1990s and you 

9 have the Cuban box and you have the General Cigar 

10 box with the Cohiba, with the red dot that was 

11 launched in 1997. 

Yes. 
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12 

13 

14 

A. 

Q. 

A. 

Have you ever seen the Cuban Cohiba box? 

I didn't see -- I never saw the box. 

15 But I've seen this head. 

16 You have something over there that I've 

17 seen. 

18 Q. Yes, and this is a cardboard five pack 

19 of five Coronas Especial, the Cuban Cohiba which 

20 has the black and white checkerboard and the yellow 

21 or I guess the yellow color. 

22 

23 

24 

25 

A. 

Q. 

A. 

Have you ever seen that labeling? 

I saw that box. 

When I say "labeling," trade dress. 

I've seen this box, yes. I had seen it. 



1 

2 

3 

4 

Mccaffery 

Do you have documents? 

Q. I do, but I asked Mr. Pfaff questions, 

and I got his answers. I'm just wondering if you 

5 have any recollections of discussions at the 

6 company subsequent to the focus group. 
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7 A. I only recall like a confidence that we 

8 were getting to the product and getting to the 

9 point that it looked very positive. 

10 Q. Do you recall having any discussions 

11 about associations or disassociations with the 

12 Cuban Cohiba? 

13 A. No, that was never a question. I mean, 

14 the idea was always to do it differently. 

15 

16 

Q. 

Exhibit 20. 

If you would turn to your in there, 

The one we were looking at before is 

17 18, I believe. 

18 

19 

A. 

Q. 

OK. Yes. 

The first page is a memo from Amy 

20 Lineberger to John Rano, John Geoghegan and Dickson 

21 Farrington. 

A. Copying Christine. 22 

23 

24 

Q. And there's like a Post-It showing that 

it went from Amy to Christine of your office. It's 

25 dated March 12, 1997, logistics for Cohiba 
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1 McCaffery 

2 qualitative research in Chicago. 

3 

4 

If you turn to the second page from Lois 

Coleman to Amy Lineberger. A memo of March 11, 

5 1997, in the first paragraph, "Per our phone 

6 conversation this morning, I think that you are 

7 right. What we can get from the qualitative is 

8 current brand perception and breadth of brand halo 

9 for the Cuban Cohiba versus other brands of cigars, 

10 

11 

Cuban and otherwise. We can also get reaction to 

the advertising. From these two pieces of 

12 information, we can extrapolate the strength of the 

13 halo." 

14 Do you recall any work done by General 

15 Cigar Mccaffery regarding the breadth of the 

16 brand halo for the Cuban Cohiba? 

17 

18 

A. 

lingo. 

No. This is, again, this is research 

It's just it has to do with awareness, a 

19 relationship and do enough people know about it or 

20 don't they. And what I see here, they're figuring 

21 that they'll discover that there isn't that much 

22 knowledge. 

23 Q. Do you know what the phrase "brand halo" 

24 means? 

25 A. I've heard it often in research, as I 



1 

2 put it, lingo. 
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Mccaffery 

And it had to do with the, you 

3 know, the -- concentrically, the influence that 

4 

5 

goes out with a brand. That it's a spread. 

Q. So by the breadth of the brand halo for 

6 the Cuban Cohiba, the question would be how far 

7 A. Does it reach out there or is it not 

8 really anything to be concerned about. 

9 Q. Is it knowledge of the brand is your 

10 understanding or influence of the name on the 

11 consumer? 

12 

13 

14 

A. Knowledge only in recognition. Not 

actual knowledge. Perception. 

Q. Is it your understanding that it focuses 

15 on 

A. Recognition. 16 

17 Q. -- whether a consumer knows the name or 

18 whether it influences them? 

19 A. You know how the question is often 

20 phrased, seen associated or prompted, do you get it 

21 or do you need prompting to get it? It's often 

22 like that. You need a hint. 

23 Q. Do you recall from this research any 

24 discussions or conclusions about the breadth of the 

25 Cuban brand halo? 



1 

2 A. No. 
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Mccaffery 

I think however they were looking 

3 for that information, it must have satisfied them, 

4 because they didn't ever talk to us about it in any 

5 kind of a threatening or negative sense. 

6 

7 

8 

Q. 

A. 

Q. 

If you look on Exhibit 19 -

Yes. 

-- which is an undated document, MC 310 

9 to 317, with a fax line at the top with the date of 

10 4/8/97. 

11 

12 

A. 

Q. 

Yes. 

If you look on the last page under 

13 "Concluding thoughts." 

14 

15 

A. 

Q. 

Uh-huh. 

In the second paragraph it says, "More 

16 subtle references to Cuba seem to work better than 

17 more open ones that could sound offensive, 

18 apologetic or gimmicky to some smokers." 

19 Do you recall any conversations about 

20 using any subtle references in reference to use of 

21 the General Cigar Cohiba? 

22 

23 

A. No. As I told you before, we said it 

shouldn't be like that. And so what we wanted to 

24 create is not a country of origin in the sense that 

25 that's what defines it, as much as this Caribbean 



1 

2 

3 

mystique. 

Mccaffery 

That's what we were trying to do. 

And this is the research person's way, 

4 you know, they get into these nuances, and it 

80 

5 appears by this that she was talking to ten people. 

6 We stuck to the idea we didn't want it 

7 to be anything like Cuba. And depending on how you 

8 read this, we would have just felt this 

9 corroborated our position. 

10 Q. Do you recall having any discussions 

11 about that? 

12 

13 

14 

A. Not any different than the ones I've 

told you about. Not about this piece of paper. 

See this line, the less we try to 

15 compare, directly compare our cigar to the Cuban 

16 version, the less it will be perceived as an 

17 imitation. We totally believed that, even more 

18 positively now. 

19 Q. But you don't recall -- I'm trying to 

20 focus on whether you recall discussing this in the 

21 context of the Chicago research. 

22 

23 

A. 

Q. 

No. 

Let me show you three documents that 

24 were previously marked at Mr. Pfaff's deposition, 

25 Plaintiff's Exhibit 22, 97 and 98. 22 is MC 309, 
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1 Mccaffery 

2 97 is MC 667, and 98 is 1069. 

3 And I will represent to you, and you can 

4 certainly confirm it, that the typed text is 

5 identical, advertising strategy, date of April 7, 

6 1997. The only difference is that the top of 97 

7 and 98 have handwriting, "Final 4/17/97," and in 

8 the 98 the letter Sis hand struck in the word 

9 "namesakes" at the end of the first paragraph. 

10 

11 

12 

A. 

Q. 

Which one? 

Here. 

In other words, the type is the same and 

13 there's some handwriting on a couple of the 

14 documents. 

15 Do you recall ever seeing these 

16 documents, either with or without the handwriting, 

17 or this document? 

18 A. Yeah, I think I've seen it. I don't 

19 recall specifically. 

20 

21 time. 

22 Q. 

23 document. 

24 

25 

A. 

Q. 

The date of this piece is the same each 

Yes, I believe it's the exact same 

Yeah, it looks the same. 

Copies of the same document as opposed 
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1 Mccaffery 

2 to different documents. 

3 A. So somebody has written on it that it --

4 that this was finalized as a document for strategy 

5 on April 17, '97. That is what this appears to 

6 say. 

7 Q. And my question to you is: Do you know 

8 who wrote that? By looking at the handwriting, do 

9 you know who wrote it? 

10 A. No. This looks to me like somebody 

11 catching a typo. 

12 

13 

14 

Q. 

A. 

Q. 

Right, the Son namesakes. 

Yeah. But this 

Putting aside recognizing the 

15 handwriting, do you know who wrote "final" or who 

16 approved it? Who wrote final? 

17 A. Final would have to be either in the 

18 account service end, meaning Christina or Sam. 

19 Unless somebody at the client accepted it as a 

20 final. It could have been either one. 

21 Q. You don't know if it was a final by 

22 Mccaffery or final by General Cigar? 

23 

24 

A. 

Q. 

That's right, I don't know. 

Do you have any knowledge or information 

25 of that document being accepted or adopted as 
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1 Mccaffery 

2 final? 

3 A. As an objective, that fits. This 

4 would -- if you put the time together with the word 

5 "final," that would appear to be in the book the 

6 final document. 

7 

8 

Q. 

A. 

I'm sorry? 

If they keep a book of the papers and 

9 that's the final one, yeah, that's what that looks 

10 like. 

11 

12 

13 

Q. 

A. 

When you say "they," you mean --

The client. 

It can't be final unless the clients 

14 accept it or approve the piece, so, I mean, we 

15 would not presume it was the final document until 

16 

17 

they OK'd it. 

Q. Based on the substance in there, does 

18 that look like a final for the advertising 

19 strategy? 

20 

21 

22 

A. Unless I saw another document, I would 

presume so, yeah. It could have been. 

As I told you, we'd already done the 

23 work, they'd already bought the work, and the 

24 document in some sense is after the fact to justify 

25 or record that that's what you have. You have the 



1 Mccaffery 

2 documents, so if everybody went down in a plane 

3 crash, somebody would know what to do, because 

4 they'd have some record. 

5 Q. Mr. Pfaff testified that he had a 

6 recollection of the similar or same document with 
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7 his own handwriting of "final," but I haven't been 

8 able to find it and I haven't had it produced to 

9 me. 

10 Do you have any knowledge of that? 

11 

12 

A. No. I don't know. 

Well, that puts a different light on it. 

13 If he feels that this was a -- submitted as a final 

14 strategy, he might --

15 Q. He seemed to be referring to a different 

16 document, and I'm asking you -- in other words, 

17 when I showed him this, his testimony was that he 

18 recalled something that he had written on. And we 

19 kind of went around on that, but that was his 

20 recollection. 

21 I'm just asking you if you have any 

22 recollection. 

23 A. I don't know what he was thinking about. 

24 I don't know. 

25 I mean, it's possible, but. 



1 Mccaffery 

2 was only one Cohiba research, market research, to 

3 your knowledge? 

4 

5 

A. 

Q. 

No. I don't have any idea. 

Was having only one session or having 

6 one session, was that unusual, in your experience, 

7 before a brand launch? 

8 A. No. Frankly, at General Cigar there 

9 wasn't consistently a great deal of research on 

10 positioning or strategies or any material in that 

11 vein, generally. More recently probably than in 

12 the past. 

13 At that period Robust was rather 

14 singular as getting the most research. 

15 Q. Let me show you what was previously 

16 marked as Plaintiff's Exhibit 32, and it takes us 

17 back to the April 7, 1997 advertising strategy 

18 document that we looked at before. And it's 

19 three -- again, it's three copies of the same 

20 document in text. 

21 A. Right. 

22 Q. The last one has the "Final 4/17/97" 

23 top. 

24 A. Yes. 

25 Q. And the first one doesn't have any 

on 

97 



1 

2 

3 

4 

writing. 
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Mccaffery 

All from MC files, MC 309, MC 306 and MC 

667. As to the second page, which is a fax copy of 

the document, there is a lot of handwriting. There 

5 is handwriting on the bottom. 

6 

7 

8 

A. 

Q. 

Do you know whose handwriting that is? 

I think it's Christine's. 

Looking at the handwriting, I know it's 

9 a little hard to read. 

10 Do you recall any discussion about this 

11 document and what's being written there? 

12 A. No. I think it looks like just notes of 

13 her thoughts of what should be -- she should be 

14 thinking about or possibly doing relative to that 

15 preparation of that strategy at that time. And 

16 it's hard to read some of it. 

17 I think she's just going through a 

18 string of the normal things you would possibly 

19 consider as things to do before finalizing the 

20 strategy. 

21 Q. But you don't recall having any 

22 discussions about that? 

23 

24 

25 

A. No. 

And it makes sense she could have kept 

those files. If they were in our files, they were 
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1 McCaffery 

2 MR. GOLDSTEIN: Mark this, and then 

3 I'll call you with the number to put on the 

4 actual exhibit. 

5 (Plaintiff's Exhibit 264, handwritten 

6 notes by Shiela McCaffery, marked for 

7 identification, as of this date.) 

8 (Time noted: 1:30 p.m.) 

9 

10 " )U'e-, ｾ＠
-

/ ＭｾＭＭＭＭＭＭＭＭＭＭ
11 WILLIAM McCAFFERY 

12 

13 Subscribed· and sworn to before me 

14 ＲＰＰｾＮ＠

15 

16 ｾｾＭＭＭＭＭＭＭＭＭＭＭＭＭＭ
17 

18 

19 

20 

21 

22 

23 

24 

25 
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3 
NAME 

4 DATE 
ｾ＠ NAME 

5 PAGE 

ERRATA SHEET 
ESQUIRE DEPOSITION SERVICES 

216 EAST 45TH STREET 
NEW YORK, NEW YORK ioo11 

(212) 687-8010 
OF CAPTION: CUBANA VS CULBRO CORPORATION 
OF DEPOSITION: NOVEMBER 9, 2000 
OF WITNESS: WILLIAM McCAFFERY 
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24 
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28 
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1 

2 C E R T I F I C A T E 

3 STATE OF NEW YORK 

4 ss. 

5 COUNTY OF NEW YORK 

6 

7 I, ANGELA GRANT, a Notary Public within 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and for the State of New York, do hereby 

certify: 

That WILLIAM McCAFFERY, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and that such 

deposition is a true record of the testimony 

given by the wi_tness. 

I further certify that I am not 

related to any of the parties to this action 

by blood or marriage, and that I am in no 

way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 22nd day of November 2000 

A. .... ,--··.· );}.~-

., 

ANGELA GRANT 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

-------------------------x 

EMPRESA CUBANA DEL TABACO 
D/B/A CUBATABACO, 

Plaintiff, 

-versus-

CULBRO CORPORATION AND 
GENERAL CIGAR CO. , INC. , 

Defendants. 

------------------------x 

No. 

1 

ORIGINAL 
97 CIV. 8399(RWS) 

Deposition of AUSTIN T. McNAMARA, 

taken pursuant to Federal Rules of Civil Procedure, at 

the General Cigar Company, Windsor, Connecticut, 

before Jacqueline McCauley, RPR/CSR, a Notary Public 

in and for the State of Connecticut, on June 21, 2001, 

at 9:45 a.m. 

Job No. 122662 

ｾ＠

ESQUIRE'" 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 



1 A P PE AR AN CE S: 

2 For the Plaintiff: 

3 RABINOWITZ, BOUDIN, STANDARD, 
KRINSKY & LIEBERMAN, P.C. 

4 740 Broadway at Astor Place 
New York, New York 10003-9518 

5 By: DAVID B. GOLDSTEIN, Esq. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

For the Defendants: 

MORGAN & FINNEGAN, L.L.P. 
345 Park Avenue 
New York, New York 10154 
By: JANET DORE, Esq. 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

S T I P U L A T I O N S 

IT IS HEREBY STIPULATED AND 

AGREED by and between counsel for the 

respective parties hereto that all 

technicalities as to proof of the official 

character before whom the deposition is to 

be taken are waived. 

IT IS FURTHER STIPULATED AND 

AGREED by and between counsel for the 

respective parties hereto that the 

deposition may be signed before any Notary 

Public. 

IT IS FURTHER STIPULATED AND 

AGREED by and between counsel for the 

respective parties hereto that all 

objections, except as to form, are reserved 

to the time of trial. 

* * * * * * 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

AUSTIN T. M c NAM AR A, 

12 Aspenwood Avenue, Simsbury, Connecticut, 

called as a witness, having been first duly 

sworn by Jacqueline M. McCauley, a Notary 

Public in and for the State of Connecticut, 

was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. GOLDSTEIN: 

Q. Have you ever been deposed before? 

A. Yes, probably four times. 

Q. Any of that in your capacity as an 

12 employee of General Cigar? 

13 

14 

15 

A. Yes. 

Q. In what matters? 

A. There was a -- I fired Paul Cleveland and 

5 

16 he brought a wrongful termination suit against us. It 

17 was resolved and he lost. 

18 Q. Any others that relate to General Cigar, 

19 any tobacco related matters? 

20 A. No. 

21 Q. Cigar related or trademark related or 

22 anything like that? 

23 A. No. 

24 Q. But you have been deposed about four times 

25 so you basically know the drill. You're under oath. 
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1 A. I think they were multiple. 

2 Q. And were any of them documents that you 

3 had not seen before? 

4 A. Yes. 

5 Q. Do you recall approximately how many 

6 documents? Was it three or four or was it more like a 

7 couple dozen? 

8 A. Total? 

9 Q. Yeah. 

10 A. Maybe seven or so. 

11 Q. And this is yesterday? 

12 A. Yes. 

13 Q. Did you review any documents from before 

14 you had arrived that were created before you had 

15 arrived at General Cigar? 

16 A. Yesterday? 

17 

18 

19 

Q. Yeah. 

A. I can't recall. 

Q. What dates did you, were you at General 

20 Cigar? In other words, when did you start and when 

21 did you leave? 

22 A. February of '93 and to May of '98. 

23 Q. Since you left General Cigar in May of '98 

24 what have you done for employment? 

25 A. Okay, why? 
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1 Q. Subsequent to leaving General Cigar? 

2 A. I have had nothing to do with any cigar 

3 business or cigar, tobacco world related to anything. 

4 Q. Have you done any cigar consultancy or 

5 anything like that? 

6 A. Nothing. 

7 

8 

Q. And where are you currently employed? 

A. I own my own company called Lighthouse 

9 Ventures which is a private equity firm. 

10 Q. And what does Lighthouse Ventures do? 

11 

12 

A. Can I ask the relevance of this? 

Q. I'm entitled to find out what you're 

13 currently doing since you've left the company. 

14 A. Okay. I own a private equity firm that 

15 invests in middle market sized companies. 

16 Q. Have you done that since you left General 

17 Cigar? 

18 A. Yes. 

19 Q. So you have not been employed by any other 

20 companies since you left General Cigar? 

21 A. No. 

22 Q. Prior to coming to General Cigar where 

23 were you employed? 

24 A. Chiquita Brands International. 

25 Q. And what did you do there? What was your 
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1 first what was your position? 

2 A. I was group vice president responsible for 

3 their prepared foods division. 

4 

5 

6 

Q. And what years were you at Chiquita? 

A. '90 to '92. 

Q. And were you in charge of marketing of 

7 their products and brands? 

8 A. I was the general manager so the marketing 

9 department reported to me. 

10 Q. And prior to Chiquita? 

11 A. Again, what's the relevance of this? I 

12 have no tobacco experience. 

13 MS. DORE: He is entitled to your 

14 background. 

15 A. Can I send him a resume? 

16 Q. You can. I mean, I don't really need to 

17 answer this, but the relevance is what your background 

18 is in terms of what experience and expertise you would 

19 have brought to General Cigar so these are just 

20 general questions to probe what your, prior to your 

21 General Cigar background, did you come as a tobacco 

22 person, a marketing person, a production person, 

23 efficiency expert, things like that. So I'm just 

24 asking general questions. I am not going to spend a 

25 lot of time on it. If I ask it and you answer it, 
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1 it'll go faster. 

2 A. I was a brand manager at Proctor & Gamble. 

3 I was an account executive at Saatchi & Saatchi 

4 advertising agency and in both functions the marketing 

5 was a component of my business. 

6 

7 

8 

9 

10 

Q. 

A. 

Q. 

A. 

Q. 

What years were you at Proctor? 

'84 to I 90 and '80 to '84. 

And did you attend college? 

Yes. 

Did you graduate? 

11 I was A. I was at Wharton graduate school. 

12 undergraduate at Penn State. 

13 

14 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

And what years did you graduate? 

1978. 

From Penn State? 

Yes. 

And from Wharton? 

I 80. 

At the time that you were hired by General 

20 Cigar you had no experience in the tobacco industry 

21 itself; is that correct? 

22 

23 

24 

25 

A. Never. 

Q. Were you a cigar smoker? 

A. Yes. 

Q. And did you have an understanding of why 
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1 General Cigar was hiring you? In other words, what 

2 were they looking for from you? 

3 A. Yeah, they were replacing their president. 

4 Q. And that was David Berg? 

5 

6 

A. Yes. 

Q. And David Berg has a tobacco background? 

7 I mean, he was in the cigar industry for a very 

8 longtime? 

9 A. Ask David . 

10 Q. And in your discussions with General Cigar 

11 at the time you were hired did they explain to you 

12 what they were looking for from you, in other words, 

13 why they were bringing you into the company as the 

14 replacement for David Berg? 

15 

16 

17 

18 

19 

A. Yes, in general terms. 

Q. And what was that? 

A. What was what? 

Q. The general terms. 

A. They needed a replacement for David. They 

20 were looking for somebody who could bring in 

21 marketing, sales, general manager experience to run 

22 the company. 

23 Q. Did you have any discussions with them as 

24 to your lack of tobacco experience? In other words, 

25 did that come up as a topic in the decision whether to 
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1 Q. And at that time did you also report to 

2 Edgar Coleman, Jr? 

3 A.~-

4 Q. And when you were hired, was it the 

5 understanding at that time that you would be replacing 

6 David Berg as the president? 

7 

8 

9 period? 

10 

11 

A. Yes. 

Q. The plan was to have a brief transition 

A. Yes. 

Q. And do you recall when you became 

12 president? 

13 A. They announced it the first of September 

14 of 1993. Six months after I came it became effective 

15 the first of January. 

16 Q. Of '94? 

17 

18 

A. Yes. 

Q. And when I say president, you were 

19 president of the cigar company subdivision? 

20 A. Yes, General Cigar Company. 

21 Q. Did you also have a position at that time 

22 with Culbro, with the parent? 

23 A. No, I did not. 

24 Q. Did you subsequently have a position with 

25 Culbro? 



1 A. No, I did not. 

2 Q. With any companies other than the cigar 

3 subsidiary? 

4 A. No, with the exception that the 

5 subsidiaries of the subsidiaries I, of course, was 

6 listed as a member or whatever. 

7 Q. Subsidiaries of General Cigar Co. Inc? 

8 A. Yes. 

9 Q. I have a document that I actually don't 

18 

10 know what it is or where it comes from, but you are 

11 free to look at it. It says, "Austin T. McNamara has 

12 been the executive vice president and chief operating 

13 officer of the company since December, 1996 and has 

14 been the president of General Cigar Co. Inc. Since 

15 1994." In the document it refers to both the company 

16 and Culbro as something separate and I don't have 

17 do you know what company you were executive vice 

18 president and COO of since December of '96? 

19 A. Why don't you give me the document? 

20 Q. Yeah, I will. I have marke~ it up, but --

21 it lists people as being officers of the company and 

22 Culbro. 

23 (Whereupon, there was a discussion 

24 off the record.) 

25 Q. In any event, looking at this un-marked 
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1 document that I gave you in referring to you being COO 

2 of the company and then also the president of General 

3 Cigar Co. Inc, do you know what he's referring to by 

4 the company? 

5 A. I haven't seen this document. This is 

6 wrong, okay, and so I don't know. I mean, I became 

7 the chief operating officer of General Cigar Holdings 

8 Inc when we went public. 

9 

10 

11 

Q. And that was in 1997? 

A. Correct. 

Q. So if the company they're referring to is 

12 General Cigar Holdings Inc, you wouldn't have taken 

13 those positions in '96; is that correct? 

14 

15 

16 

17 

Q. Because the company didn't exist? 

A. No, correct. 

Q. All right. But those -- is it accurate 

18 that you were the executive vice president, -chief 

19 operating officer of General Cigar Holdings Inc? 

20 

21 

A. Yes, I was, when we went public. 

Q. And you remain president of the tobacco 

22 subsidiary, General Cigar Co. Inc, from the time you 

23 became president until you left the company? 

24 

25 

A. Correct. 

Q. And why did you leave in May of '98? 
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Q. Prior to coming to General Cigar were you 

2 aware of the magazine Cigar Aficionado? 

3 

4 

A. I was. 

Q. And did you yourself receive that 

5 magazine? 

6 

7 

A. I did. 

Q. As part of your work in the marketing 

8 industry or as a personal interest in cigars? 

9 

10 

A. I was a cigar smoker, that's it. 

Q. And do you recall getting the premier 

11 issue of Cigar Aficionado? 

12 

13 

A. I do. 

Q. I have here what was previously marked as 

14 Exhibit 3, a copy of the premier issue in a state of 

15 some disrepair and inside of it I have some color 

16 copies produced by Shenken's people, Cigar Aficionado 

17 magazine in this case of the same picture but a 

18 different order of articles. I'm asking you first do 

19 you recall seeing that cover, one, or the other of the 

20 covers but the image at the time it came out? 

21 

22 

A. Of course. 

Q. Now, on one of them the lead story is 

23 Cuba's best cigar and on the other one toward the 

24 bottom of the cover is a block, a bullet Cuba's best 

25 cigar. Do you have a recollection now of whether you 
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1 reviewed the article about Cuba's best cigar? 

2 A. No. 

3 Q. If you turn into the magazine, the article 

4 that they are referring to is this article entitled 

5 The Legend of Cohiba Cigar Lovers Everywhere Dream Of 

6 Cuba's Finest Cigar. I am asking you if you recall 

7 seeing that article. 

8 A. No. 

9 Q. Do you recall seeing it -- do you recall 

10 not seeing it at that time or this is the first time 

11 you've seen this article? 

12 A. Let me be careful here just so that I tell 

13 you exactly. I did not know that Cohiba had an 

14 article in this magazine up until this time right now. 

15 Q. You were not aware that there was an 

16 article about Cohiba in the magazine? 

17 A. No, or that it was the first, you know, 

18 best cigar or anything, but I read -- I had the 

19 magazine the minute it came out. 

20 Q. But sitting_here today it's your belief 

21 that you didn't see that article. You are unfamiliar 

22 with it? 

23 

24 

A. I have no memory of it. 

Q. You learned of Cohiba soon after arriving 

25 at General Cigar. It's your recollection that that's 



1 the first time you heard of it? 

2 A. Yes. 

3 Q. In the context of learning about General 

4 Cigar's brands were you given that magazine or shown 

5 this issue of Cigar Aficionado? 

6 A. At the company? 

7 Q. Yeah. 

8 A. I don't recall. 

35 

9 Q. You don't have any recollection of Rano or 

10 someone else saying, talking about Cohiba and saying 

11 General Cigar, Cigar Aficionado ran a big article 

12 recently on the Cuban Cohiba and you may want to take 

13 a look at it, anything like that? 

14 A. Definitely not. 

15 Q. Did you get any orientation or education 

16 when you arrived in this negotiation of it's not 

17 really a negotiation. The reality of parallel brands 

18 or certain brands in the US market and the same names, 

19 same brands in the international market, the 

20 international market, the brands coming from Cuba and 

21 the national market, US market, the brands coming from 

22 outside Cuba? 

23 

24 

25 that? 

A. Yes. 

Q. Do you recall what you were told about 
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1 A. That virtually every brand we own is a 

2 Cuban parallel at the premium level except for 

3 Macanudo and even Garcia y Vega, which is the domestic 

4 brand was a Cuban brand name. 

5 Q. And did anybody explain to you how this 

6 came about? 

7 

8 

9 

A. Yes. 

Q. What was your understanding? 

A. That we acquired the rights from the 

10 families who own them after Castro stole them and 

11 kicked them out of the· country. 

12 Q. And as to Cohiba, was it your 

13 understanding that Cohiba fell into that category? 

14 A. No one ever told me any different. 

15 Q. So it was your understanding -- did you 

16 have any understanding that Cohiba was also a brand 

17 that had previously been owned by the Cuban families 

18 or was it your understanding that it was a brand 

19 created after the Revolution in Cuba? 

20 A. Nobody oriented me -- you asked me when I 

21 got my orientation with the company and the answer is 

22 no, they never separated Cohiba out. 

23 Q. At some subsequent time did you ever learn 

24 that Cohiba was not part of a brand owned by a Cuban 

25 family that had left Cuba whose name was taken by the 
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2 

3 

4 

5 

6 

7 

8 

sold? 

Q. 

A. 

Q. 

A. 

Q. 

'93. 

Right. 

And it was already being sold? 

Right. 

But you don't know when it started being 

A. No. 

Q. But that was sold until sometime in 1997 

9 and then there was a new Cohiba; is that correct? 

10 

11 

12 

13 

A. Yes. 

Q. A different Cohiba? 

A. A different Cohiba, yes. 

Q. That Cohiba that was sold from the time, 

14 sometime before you arrived for the next few years 

39 

15 with Dunhill, did you have any knowledge whether that 

16 cigar was the same formula, the same blend as the 

17 Temple Hall? 

18 A. Oh yes, of course it was. 

19 Q. It was the same as the Temple Hall? 

20 A. Yes. 

21 Q. Do you have any knowledge of graphic 

22 design work done in the fall of '92 or sometime in '93 

23 by Cliff Bachner's company? 

24 

25 

A. I don't know who Cliff is. 

Q. Bachner & Company? 
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2 

A. No. 

Q. Do you have any knowledge of design work 

3 done by a company for General Cigar in '92 or '93? 

4 

5 

A. Sure. 

Q. And it was your understanding that Rano 

6 was in charge of that? 

7 A. Yes. 

8 Q. And was any of the work that was done by 

9 this design company presented to you? 

10 A. All the time. 

11 Q. Let me just ask you this. When you 

40 

12 learned that the cigar was the same, the Cohiba cigar 

13 Alfred Dunhill was the same as the Temple Hall, did 

14 you ask whether that was a common industry practice or 

15 did you have anybody tell you whether it was or 

16 wasn't? 

17 

18 time. 

19 

A. They didn't need to. We do it all the 

Q. You do it all the time. What do you mean 

20 by do it all the time? 

21 

22 cigars. 

23 

A. Partagas and Ramone Allones are the same 

Q. It was your understanding that at least at 

24 General Cigar it was common for two different cigars, 

25 two different brands' names to be the same cigar? 
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A. I can't remember any. 

Q. In the conversations with General Cigar's 

3 attorneys, outside attorneys at Morgan & Finnegan were 

4 they asking you for information? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

counsel 

A. No, everything was Ross. 

MS. DORE: Oh, okay. 

Q. Everything was? 

A. Everything went through Ross. 

Q. Were you providing them with information? 

A. Everything went through Ross. 

Q. But the conversation you had with outside 

was Ross also on the phone? 

A. Yes. I have to speak clearer because I 

14 said it was a conference call. 

15 Q. You had testified earlier that you 

16 recalled seeing some what you would call advertising 

17 ideas. Do you know who had created those? I don't 

18 mean to put words in your mouth. I recall words like 

19 advertising ideas. Do you recall who had created 

20 those documents? 

21 

22 

A. Yes, Mccaffrey & Ratner. 

Q. Let me show you what we had previously 

23 marked as Plaintiff's Exhibit 6, which is a draft 

24 called, a two-page document called Marketing the 

25 Cohiba Cigar and ask you take a look at that and let 
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1 me know if you recall seeing that. It starts, 

2 "Selling a premium cigar in a declining tobacco market 

3 and branding the American Cohiba. 

4 A. Can I ask a couple questions? You're 

5 saying who produced this? 

6 Q. It came out of the MC at the bottom. It 

7 came out of the Mccaffrey & Ratner files. 

8 A. I have no recollection of ever seeing 

9 this. 

10 Q. Do you have any recollection of if not 

11 this particular document of the first, we'll start 

12 with the introduction, the notion of selling a premium 

13 cigar in a declining tobacco market? In other words, 

14 there are various permutations of this and other 

15 documents. Even if you haven't seen this one, do you 

16 recall seeing discussions about marketing the Cohiba 

17 against this background of selling a premium cigar in 

18 a declining tobacco market? 

19 MS. DORE: In another document? 

20 Q. Yeah. 

21 A. I never remember any conversation about 

22 C~hiba linked to a declining tobacco market. 

23 Q. And you don't know then whether this 

24 information came from Mccaffrey & Ratner came from 

25 General Cigar to Mccaffrey & Ratner? 



1 

2 

3 

4 

A. Oh definitely not. 

Q. -- would remove the trade embargo. 

A. Definitely not. 

Q. And then the following is the -- "Cohiba 

5 is the magic word in the cigar industry, is 

64 

6 consistently given top ranking by the industry judges 

7 and the name has a high recognition factor here in the 

8 US despite the fact that it cannot be purchased in the 

9 country." Do you recall having discussions about 

10 that, the Cuban Cohiba? 

11 A. No. In fact, I would like to say I never 

12 heard of Cohiba. It was a meaningless name when I 

13 came. 

14 

15 

16 

17 

Q. But you learned about it afterwards? 

A. It was still a meaningless name. 

Q. To you? 

A. No, to everybody. 

18 Q. Well, was it a meaningless name to the 

19 person who wrote this document? 

20 

21 me? 

22 

23 

24 

A. I don't know who wrote it. You can't tell 

Q. Well, I don't know either. 

A. So my grandmother may have written it. 

Q. It's possible, but also it's possible 

25 either somebody at General Cigar or Mccaffrey & Ratner 
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A. But I don't appreciate 1 

2 MS. DORE: I understand that. I 

3 don't appreciate it either and I don't appreciate 

4 being in the middle of it. 

5 (Whereupon, the deposition was 

6 concluded at 12:25.) 

7 

8 

9 

10 

11 

12 
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A UST INT. McNAMARA 1/r(a1 

13 SUBSCRIBED AND SWORN TO BEFORE ME, 

14 the undersigned authority, on this 
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18 

19 

20 
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25 

the SVA---day of 

My commissi~es: 

, 2001. 

ｾｍｾ＠ Pi!nta~l~-.i; Vorf< 
No. 31-4807227 

Qualified in New York County 

_Commission Expires Ma~~;;;:. 
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C E R T I F I C A T E 

I hereby cerifty that I am a Notary Public, in 

and for the State of Connecticut, duly commissioned 

and qualified to administer oaths. 

I further certify that the deponent named in 

the foregoing deposition was by me duly sowrn and 

thereupon testified as appears in the foregoing 

deposition; that said deposition was taken by me 

stenographically in the presence of counsel and 

reduced to print under my direction, and the 

foregoing is a true and accurate transcript of the 

testimony. 

I further certify that I am neither of counsel 

nor related to either of the parties to said suit, 

nor am I interested in the outcome of said cause. 

Witness my and seal as Notary Public this 

day of 

My commission expires: 

5/2005 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 
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: 
: 
: 
: 
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designated under Fed. R. Civ. P. 30(b)(6) and 45, dated June 28, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 97 Civ. 8399 (RWS) 

vs. 

CULBRO CORPORATION and GENERAL 
ORIGINAL 

CIGAR CO., INC., 

Defendants. 

------------------~--------------------x 

VOLUME II 

DEPOSITION OF AUSTIN T. McNAMARA 

New York, New York 

Thursday, June 28, 2001 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 123132 

ｾ＠
_,cf 

Es Q u IR ElM 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 

1)15C.4'L 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

June 28, 2001 

12:30 p.m. 

Volume II, Rule 30 (B) ( 6) and 45 

deposition of AUSTIN T. McNAMARA, held at 

the offices of Rabinowitz, Boudin, Standard, 

Krinsky & Lieberman, P.C., 740 Broadway, 

5th Floor, New York, New York, pursuant to 

Subpoena, before Annette Arlequin, a 

Certified Shorthand Reporte~ and a Notary 

Public of the State of New York. 
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1 

2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway at Astor Place, 5th Floor 

New York, New York 10003-9518 

BY: DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 

BY: JANET DORE, ESQ. 

LATHAM & WATKINS 

Attorneys for Defendants 

885 Third Avenue 

10154-0053 

New York, New York 10022-4802 

BY: ELENA C. NORMAN, ESQ. 
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A U S T I N T. McNAMARA, called as 

a witness, having been previously sworn by a 

4 Notary Public, was examined and testified as 

5 follows: 

6 CONTINUED EXAMINATION 

7 BY MR. GOLDSTEIN: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. DORE: David, before you start 

asking questions, Mr. McNamara had read the 

transcript from last week and in reading it, 

he says that there was one section or group 

of questions and answers where he thinks 

that there might be a misimpression that was 

created and I'd like to clear it up. 

Can you tell me what that is? 

THE WITNESS: Sure. It starts on page 

84, Line 2, and runs until probably Line 8, 

and it was about the number of cigars that I 

smoked in pursuit of Cohiba's blend. That 

was the general topic and I said 100 to 200 

cigars. There are two things that I think I 

need to add to that. 

One, the product objective of creating 

a fuller bodied cigar was the same for 

Macanudo Robust and Cohiba, and as we've 



McNamara 

Q. And then the mes sage, "Thx .. " 

1 

2 

3 thanks, " ... Ross. We should revise and send him 

4 and Marvin another letter," and that's your 

5 initial signature? 

6 

7 

A. 

Q. 

8 Mr. Wollen? 

9 

10 

11 

A. 

Q. 

Yes, it is. 

CC'd to the two Cullmans and 

Yes. 

Or faxed rather. 

Taking a look at this letter, do you 

12 recall this letter? 

13 

14 

15 

16 

A. 

A. 

Q. 

Let me read it. 

(Witness reviewing document.) 

No, I don't remember this letter. 

Do you remember bringing to 

17 Mr. Wollen's attention there's an ad in the 

18 Cigar Aficionado you believe might be infringing 

19 on your Cohiba mark? 

20 

21 

A. 

Q. 

I don't remember. 

Do you have any recollection, sort of 

22 independent of the letter, of discussing with 

23 anyone at General Cigar that any particular ads 

24 in Cigar Aficionado might be infringing on 

25 General Cigar's claims to the mark Cohiba? 
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1 

2 

3 

4 

A. 

Q. 

A. 

McNamara 

I do. 

And what do you recall? 

I remember that I talked to Ross on 

5 several occasions about people who were 

6 advertising Cohiba in, I don't remember if it 

7 was Cigar Aficionado. No, I do remember there 

8 were a couple in Cigar Aficionado and maybe a 

9 couple of others. 

10 Q. And do you remember bringing that to 

11 his attention or him bringing it to your 

12 attention? 

13 A. Generally I remember bringing it to 

14 Ross, and the reason is because people would 

15 call us. 

16 Q. And was it your understanding that 

17 what you were dealing with were counterfeit 

18 Cohibas? When I say counterfeit, neither the 

19 Cuban Cubatabaco Cohiba or the General Cigar 

20 Cohiba, but rather like from the Dominican 

21 Republic somebody selling a Cohiba? 

22 

23 

24 

25 

MS. DORE: Are you talking about 

generally or are you talking about this 

letter? 

MR. GOLDSTEIN: He doesn't recall the 
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1 

2 

3 

4 

5 

McNamara 

letter, he already testified to that, so I 

think we're talking more generally. 

A. About? 

Q. The things you brought to 

6 Mr. Wollen's attention about the use of Cohiba, 

7 do you recall if any of it was as to the use of 

8 the Cubatabaco or the Habanos Cuban Cohiba, or 

9 do you recall that it was these knockoffs coming 

10 out of the Dominican Republic or other places? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Yes and yes. 

Do you recall being asked of both? 

Yes. 

What do you recall bringing to 

15 Mr. Wollen's attention of any advertising as to 

16 the use of the Cubatabaco or the Cuban Cohiba? 

17 A. Trademark infringement. We owned the 

18 name, they shouldn't have the right to advertise 

19 it in this country. 

20 Q. Do you recall with any more 

21 particular where you saw these advertisements? 

22 A. All over. Like I said, Cigar 

23 Aficionado and several other magazines. 

24 Q. I'm asking if you recall any of the 

25 others. 
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1 

2 

3 

A. 

Q. 

McNamara 

Not specifically. 

You understood at the time that 

4 Cubatabaco had rights to the mark Cohiba outside 

5 the United States, in countries outside of the 

6 United States? 

7 

8 

A. 

before. 

9 brands. 

10 Q. 

Yes. I've answered this question 

They owned all of them for all of our 

Okay. Why would their advertising 

11 what was your understanding why their 

12 advertising would be an infringement on your 

13 rights to Cohiba in the United States? 

14 A. I answered this already. We owned 

15 the mark. 

16 Q. And your view was that advertisements 

17 in magazines infringed on that because you owned 

18 the mark, infringed on your rights in the United 

19 States because General Cigar owned the mark in 

20 the United States? 

21 

22 

A. 

Q. 

Yes. 

Okay. And how would it infringe? 

23 Did you have an understanding of that or was 

24 it -- I mean did you have an understanding of 

25 what the infringment would be? 
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1 

2 

McNamara 

In other words, was there damage, did 

3 you believe there could be damage to General 

4 Cigar, did you believe that there could a 

5 likelihood of confusion to General Cigar, or do 

6 you have a general sense that you had a right 

7 and this infringed on your right? 

8 

9 

A. 

Q. 

10 correct. 

Three questions. 

I know. Did you have you're 

11 Did you have a sense that it caused, 

12 the advertising, caused damage to General 

13 Cigar's rights to the name Cohiba? 

14 

15 

A. 

Q. 

I have no recollection of that. 

Do you have -- was it your 

16 understanding that their advertising in 

17 magazines, when I say their, the Cuban Cohiba, 

18 advertising in magazines would cause confusion 

19 with consumers within the United States? 

20 

21 

22 same? 

23 

A. 

Q. 

A. 

In 1994? Absolutely. 

And that's because the names were the 

No, because we have the U.S. Cohiba 

24 in this country, we own the name, we own the 

25 brand and someone is illegally advertising it in 
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1 McNamara 

2 our country. 

3 

4 

5 

Q. 

A. 

Q. 

Using the same name? 

Yes. 

Are you aware that do you recall 

6 that Mr. Cullman, Sr. gave an interview that was 

7 published in Cigar Aficionado in 1994? 

8 

9 

A. 

Q. 

Yes, I do. 

Okay. And do you recall discussing 

10 the interview with him before he gave it; in 

11 other words, briefing him on topics or 

12 discussing what he would talk about? 

13 

14 

A. 

Q. 

No. 

Do you recall afterwards any 

15 discussions with him about what he said in the 

16 interview? 

17 A. 

18 Q. 

19 Cohiba? 

20 A. 

21 Q. 

22 A. 

Yes. 

Okay. Did any of that relate to 

No. 

Did it relate to specific brands? 

No. 

23 Q. Did it relate just generally to what 

24 he had said? 

25 A. I said, "Good job." 
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1 

2 deposition. 

McNamara 

It did not meet the full-bodied 

3 taste project objective. 

4 Q. Would you describe the cigar that did 

5 hit the market as a full-bodied cigar? 

6 A. I answered this before and the answer 

7 is yes. 

8 Q. As distinguished from a medium 

9 flavored cigar? 

10 A. The actual quote that you used was 

11 full-bodied medium cigar, and I said yes. 

12 

13 

14 

Q. 

A. 

Q. 

That's what you considered it to be? 

A direct quote. ,.,, 

But you did not consider this cigar 

15 to be, the Dunhill cigar, to be that? 

16 

17 

A. 

Q. 

No. 

What kind of a cigar would you 

18 describe the Dunhill, other than that it was 

19 excellent? 

20 

21 

22 Hall? 

23 

A. 

Q. 

A. 

A Temple Hall. 

How would you describe the Temple 

Definitely a mild to medium instead 

24 of full-bodied to medium. 

25 Q. Do you know why the objective for the 
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1 McNamara 

2 Cohiba was a full-bodied cigar? 

3 

4 

A. Because the entire market was 

gravitating in that direction. That was the 

5 basis for Robust. 

6 Q. Do you recall the Robb Report, a Robb 

7 Report from 1994 

8 

9 

A. 

Q. 

I do. 

-- that listed the Cohiba as one of 

10 the, of its favored or top brands? 

11 

12 

13 

14 

15 

16 

17 

18 

A. I do not. 

MR. GOLDSTEIN: Why don't we mark 

this. 

(Plaintiff's Exhibit McNam~ra-4, Fax 

dated 5-6-94 from McNamara to Cullman 

senior, Cullman junior and J. Green with 

attachments, marked for identification, as 

of this date.) 

19 BY MR. GOLDSTEIN: 

20 Q. I'm showing you what we just marked 

21 as McNamara Exhibit 4, and it's a fax. The 

22 first page is a fax from you to Cullman senior 

23 and Cullman junior and J. Green, and there is a 

24 fax line of 5-6-94 at the top, and the second 

25 is, looks like a fax from Sam Ratner to you, 
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1 McNamara 

2 contributor. 

3 Q. Would you attribute anything else to 

4 be of equal significance? 

5 

6 

A. 

Q. 

Yes. Change in the demographics. 

Younger smokers? Is that what you're 

7 referring to? 

A. Yes, younger smokers. 

Q. And do you see it as somehow 

8 

9 

10 independent of Cigar Aficionado? In other 

11 words, parallel lines? 

12 

13 

A. 

Q. 

·- Yes, parallel lines. 

Are you aware of either from your own 

14 opinion or market research that showed why 

15 younger smokers became premium smokers in such 

16 large numbers in the mid '90s? 

17 A. There's two questions in there, 

18 research or opinion? 

19 Q. 

20 to why --

21 

22 

23 

A. 

Q. 

A. 

Yes. Do you have an opinion as 

Yes, I have an opinion. 

And what is that? 

They came up through a society and an 

24 educational process that told them that tobacco 

25 was evil, and therefore, to a large degree never 
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1 McNamara 

2 consumers was like a taxi driver. 

3 Q. Would that be descriptive of the new 

4 smokers entering the market, the new young 

5 smokers entering the market? 

6 A. The answer is yes, they came in in 

7 droves, even at the low end. 

8 Q. As to those new smokers who came in 

9 straight off of nonsmokers into premium, into 

10 premiums, how would you describe that 

11 demographic group? 

12 

13 

A. 

Q. 

More upscale. 

Would you consider them -- was it 

14 your opinion that they were sophisticated or 

15 unsophisticated· consumers of cigars? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

The new smokers? 

The new young smokers. 

They were unsophisticated. 

And do you think Cigar Aficionado had 

20 a lot of influence with them as to what they 

21 chose, either in your opinion or based on market 

22 research? 

23 A. I think Cigar Aficionado had an 

24 influence, yes. 

25 Q. Do you have any knowledge of or any 
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1 McNamara 

2 opinion about the extent of that influence? 

3 A. I think in some cases it had a lot of 

4 influence, and other cases it had no influence. 

5 Q. And are you aware of any studies, 

6 either by Cigar Aficionado tooting its own horn 

7 or other people, as to the role of Cigar 

8 Aficionado in shaping the preferences of this 

9 young group? 

10 A. No, I have no recollection of any 

11 study like that. 

12 Q. Do you have any view of the role of 

13 Cigar Aficionado in making Cohib~, prior to your 

14 launch in '97, a hot item or a desirable item 

15 among new premium cigar smokers? 

16 A. I don't think Cigar Aficionado did 

17 any more for Cohiba than it did for all Cuban 

18 cigars. 

19 

20 

Q. 

A. 

21 opinion. 

22 Q. 

And what do you base that on? 

You asked my opinion. That's my 

You're not aware of any quantitative 

23 or qualitative analyses of that? 

24 

25 

A. 

Q. 

No. 

You are aware that in 1997 the Cohiba 
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McNamara 

A. No. 

1 

2 

3 Q. Do you remember discussing any other 

4 topics with Mr. Wollen in relation to this 

5 document? 

6 

7 

8 

9 

10 

A. No. 

MR. GOLDSTEIN: 

minute break. 

MS. DORE: Okay. 

(Recess taken.) 

11 BY MR. GOLDSTEIN: 

Let me take a couple 

12 Q. In that document you're looking at, 

13 Plaintiff's 378, do you recall discussing the 

14 contents of the attorney letters with anybody 

15 else at General Cigar other than Mr. Wollen at 

16 Morgan & Finnegan? 

1 7 A. No. 

18 Q. Let me show you what we previously 

19 marked as Plaintiff's Exhibit 18. 

20 A. Okay. 

Q. It's a several page document. It 21 

22 runs from MC 656 to 660. The MC numbers are 

23 consecutive, but the document is only partial. 

24 It's all I have. I have pages 4, 5, 6 and 10 

25 and 11, and at the bottom is handwritten "1997." 
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1 

2 

McNamara 

And my question to you 1S, taking a 

3 look at the document, do you recall seeing this 

4 document during the period of the preparation 

5 for the Cohiba launch? 

6 A. And this is from the McCaffery & 

7 Ratner files? 

8 

9 

10 

11 

Q. 

A. 

A. 

Q. 

It's from their files. 

No, I don't remember this. 

Okay. 

And then there is, if you look at the 

12 last two pages 

13 (Witness complies.} 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

document? 

A. 

Q. 

A. 

Q. 

I think you showed this to me before. 

I did. 

Okay. 

Do you recall seeing any of that 

MS. DORE: You can't shake your head. 

THE WITNESS: Oh, I'm sorry. 

No, I don't remember it. 

Looking at the third page 

No.6? 

Yes. 

-- would this be a critical path 
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1 McNamara 

2 timetable or is this something else? 

3 A. No, this is definitely a timetable 

4 but it's not a critical path timetable. 

5 Q. 

6 completed? 

7 

8 

A. 

Q. 

This is a schedule of tasks to be 

Correct. 

This the fourth page, which is page 

9 10 on the bottom. 

10 A. Yes. 

11 Q. Even if you have not seen this 

12 document, do you recall seeing brand strategies, 

13 different strategies, ·this has some strategy 

14 one, two, three, four, five with subheadings, 

15 but do you recall seeing different brand 

16 strategies in preparation for the launch? 

17 A. I don't remember seeing it, but I 

18 know I remember discussing it. 

19 Q. Do you recall discussing the style 

20 and mystique strategy? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Mystique? 

That's the strategy four. 

No, I do not. 

Looking at this, were any of these 

25 strategies adopted or adopted in combination, or 
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1 McNamara 

2 you can't tell or whatever? 

3 

4 

5 

A. 

Q. 

MS. DORE: Objection to the form. 

Three questions. 

Do you recall if any of these 

6 strategies were adopted and used as the 

7 advertising strategy? 

8 A. 

9 minute. 

10 

11 

12 

13 

Q. 

A. 

No, not a single one -- oh, wait a 

Do you remember any discussions 

MS. DORE: Wait, wait. He said wait. 

MR. GOLDSTEIN: I'm sorry. 

The answer is, the Cohiba strategy is 

14 not on this page. 

15 Q. When.you say "Cohiba strategy," you 

16 mean the strategy that was adopted? 

17 

18 

A. 

Q. 

Yes. 

Do you recall discussions about the, 

19 quote, leveraged, the mystique and scarcity of 

20 Cohiba brand cigars into related categories, 

21 unquote? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Into other related --

It says "into related categories." 

No. 

Looking at the box and the way it's 
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1 McNamara 

2 framed, can you tell whose work that is? 

3 A. No. 

4 Q. And the last page, "Cohiba 

5 Advertising Strategy." 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

Yes. 

Do you recall seeing that? 

No, I don't remember seeing that. 

In the last line, "Black is the 

10 primary color of the Cohiba mystique with 

11 silver and gray accents with a splash of yellow 

12 to relate it to its Cuban heritage,". do you 

13 

14 

15 

recall discussions about that? 

A. No. It's not the strategy. 

Q. Do you recall discussions of using 

16 yellow to relate it to its Cuban heritage? 

17 

18 

19 

20 

21 

A. No. Again, it's not the strategy. 

Q. Let me show you what's been marked as 

Plaintiff's Exhibit 32. It's three pages. Each 

one the type is the same. I think there's a 

typo in one of them. April 7, 1997, and then 

22 there's handwriting on the second and the third 

23 one. 

24 

25 

A. 

Q. 

Right. 

Just looking at the advertising 
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1 McNamara 

2 strategy, April 7, 1997 Cohiba, just the print 

3 on the first page, my question is, do you 

4 recognize that document? 

5 

6 

A. 

Q. 

No. It's not the strategy. 

And then if you look on the second 

7 page, there's some handwriting on the bottom. 

8 

9 

10 

A. 

Q. 

Do you recognize that handwriting? 

No, I do not. 

And on the third page is the words 

11 "Final 4-17-97." 

12 Do you have any idea what that refers 

13 to? 

14 

15 

16 is? 

17 

18 

A. 

Q. 

A. 

Q. 

No. 

Do you know whose handwriting that 

No. 

Do you recall having any discussions 

19 about a strategy of talking about this cigar 

20 being good enough to deliver the mystique of its 

21 legendary Cohiba name? 

22 

23 

A. 

Q. 

No. This is not the strategy. 

Let me show you what we marked as 

24 Plaintiff's 259. It's an April 30th memo from 

25 Kristin Borawski to John Rano and others, and 
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1 McNamara 

2 you are the first CC. 

3 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

Report." 

Yes. 

April 30th, '97. 

Yes. 

"Cohiba Product Launch Meeting 

It says, "Goal to have 2. 5 million 

8 Cohiba cigars shipped by the end of this fiscal 

9 year, 1997." 

10 A. Yes. 

11 Q. Do you recall that goal of 2.5 

12 million cigars? 

13 

14 yes. 

15 

A. 

Q. 

Not specifically, but in general, 

Do you have any knowledge of whether 

16 that goal was achieved? 

1 7 A. No, I do not. 

18 

19 

20 

Q. 

A. 

Q. 

You don't know one way or the other? 

No. 

Did you know at the time that you 

21 were employed by General Cigar whether it was 

22 achieved and you just don't remember? 

23 

24 

25 

A. 

Q. 

A. 

No. No. 

You did not know? 

No. 
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1 

2 Q. 

McNamara 

I show you what was marked as 

3 Plaintiff's 33 from Dickson Farrington to Gary 

4 Krol, May 13th, 1997, and there's several CCs, 

5 including you, and I'm just asking you if you 

6 recall this document. 

7 

8 

9 

10 

11 

A. 

A. 

Q. 

A. 

I am reading. Hold on. 

(Witness reviewing document.) 

Okay. Yup. 

Do you recall the document? 

No, no, no. I'm just saying okay, 

12 I'm ready~ I'm done reading the first one. 

13 Q. Do you recall seeing this document? 

14 

15 

A. 

Q. 

No, I don't have any memory of this. 

Have you looked at where most of the 

16 text is, 4633 through 35? 

17 

18 

19 

A. 

Q. 

A. 

Have I scanned it? 

Have you gotten past those pages? 

Yes. I was actually on five when you 

20 mentioned it. 

21 Q. 

22 that text? 

23 

24 

A. 

Q. 

Do you recall seeing those pages with 

No. 

In the page 4636, on 1998 it talks 

25 about "Achieve five million cigars in 1997 and 
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1 McNamara 

2 1998. 1998 achieve five million cigars. " 

3 A. 430 what? 

4 Q. Is yours cut off? 

5 A. Oh, no. I have it. It's up here. 

6 Achieve five million. 

7 

8 

9 

Q. 

A. 

Q. 

Do you recall that goal? 

No. 

And you wouldn't know how many cigars 

10 were sold in '98, you left before '98 was over? 

11 

12 

A. 

Q. 

Correct. 

And then in the next page, "Critical 

13 Path and Responsibilities," there is this 

14 "Projects Without a Time Line." 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Correct. 

Do you recall that being created? 

No. Again, it's not a critical path. 

Okay. In the 4633, at the top it 

19 says, sort of the first full paragraph, "Its 

20 Cuban cigar heritage and the near 'cult' status 

21 of the Cohiba Cuban version will be a benefit to 

22 generate initial trial of the brand and easy 

23 brand recognition, but not the main engine 

24 driving the brand." 

25 Do you recall any discussions about 
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1 McNamara 

2 that at General Cigar? 

3 A. No. Again, this isn't the strategy. 

4 I can read the document. 

5 Q. I'm just asking if you recall any 

6 discussions about that. 

7 I asked you earlier if you recall in 

8 '97 Mr. Rano presenting you with trade dress 

9 ideas, and I believe you said you did recall 

10 that? 

11 

12 

A. 

Q. 

13 ideas. 

14 A. 

In '97? 

Yes, prior to the launch, packaging 

Yes, I would have seen ·it before '97, 

15 or in '97 I'm sure. 

16 Q. I have some documents that were 

17 prepared by the graphics person at that time, 

18 and I just want to ask you to take a look at a 

19 few of them and whether you recall seeing any of 

20 these. 

21 Why don't we start with Plaintiff's 

22 

23 

24 

Exhibit 267. Some of them are several pages. 

A. Is this the Bachner guy again? 

Q. The testimony is that it came from a 

25 guy named Brent Marmo. 
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1 McNamara 

2 decision. 

3 A. Well, there's about six questions in 

4 there. Why don't we break them out. 

5 Q. Sure. 

6 Do you recall a decision made, do you 

7 recall a decision made at General Cigar not to 

8 use orange or yellow? 

9 

10 

A. 

Q. 

11 decision? 

12 

13 

14 that? 

A. 

Q. 

A. 

Yes. 

Okay. 

I did. 

Okay. 

Did you participate in that 

And who else participated in 

In the choice -- no, in the decision 15 

16 

17 

or the preparation of the decision? There is a 

big difference, okay? One person made the 

18 decision. 

19 

20 

21 

Q. 

A. 

Q. 

Who made the decision? 

Edgar junior. 

He made the decision not to use 

22 yellow or orange? 

23 

24 

A. 

Q. 

Correct. 

And other people participated in 

25 discussions leading up to his decision? 
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1 

2 

3 

A. 

Q. 

McNamara 

Correct. 

Who else participated, to your 

4 knowledge, in those discussions? 

5 A. In preparation for our presenting our 

6 recommendation to Edgar? 

7 

8 

9 

Q. Right. 

A. Yes, I did, Rano, Geoghegan, Marmo, 

and what's the guy's name above him? Marmo was 

10 working with -- we talked about him the last 

11 time. He had a cigar friend who came in. I'm 

12 sorry. 

13 

14 

15 

16 

17 

18 

MS. DORE: Okay. Could you give me 

two seconds with the witness before you ask 

the next question? 

MR. GOLDSTEIN: Okay. 

MS. DORE: Literally two seconds. 

MR. GOLDSTEIN: Okay. Let me ask him 

19 to finish. 

20 BY MR. GOLDSTEIN: 

21 Q. Do you have any other names of people 

22 that you recall participating? 

23 

24 Ross. 

A. Sure. Edgar senior, Edgar Junior and 

I don't know for sure, but I would 

25 suspect that Brent Currier, who was the vice 
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1 McNamara 

2 president of sales would have been involved, but 

3 I can't remember exactly. 

4 

5 

Q. 

A. 

6 involved. 

7 Q. 

8 

9 

10 

Okay. 

So everybody except Brent I know was 

Okay. 

MR. GOLDS TE IN: You still want to - -

MS. DORE: Yes. 

{Recess J.S taken.) 

11 BY MR. GOLDSTEIN: 

12 Q. Do you recall that different people 

13 were advocating different colors? 

Yes. 14 

15 

A. 

Q. Do you recall what Rano and Geoghegan 

16 and Marmo were advocating? 

17 MS. DORE: Which one? 

18 BY MR. GOLDSTEIN: 

19 Q. Okay. Were they advocating the same 

20 thing? 

21 A. I don't remember exactly whether or 

22 not there was 100 percent agreement behind one 

23 color or not. It was orange or yellow. Those 

24 are the only two colors we really went forward 

25 with. 
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1 

2 

3 

4 

Q. 

A. 

Q. 

McNamara 

From the marketing people? 

Yes. 

And then Mr. Cullman, Jr., he made 

5 the decision, and do you recall what his 

6 decision was? 

7 A. Yes. His decision was not to go with 

8 yellow or orange and decided he wanted to see 

9 red, and he ultimately decided red. 

10 

11 

12 

13 

14 

Q. 

A. 

Q. 

A. 

Q. 

And do you know why? 

I think you have to ask him. 

Do you know why he chose red? 

No. 

Do you know why he did not choose 

15 orange or yellow? 

16 A. I think Ross came into the meeting 

17 and advised us that yellow might have more 

18 complications. 

19 Q. What kind of complications? 

20 A. With the Cuban colors. 

21 Q. Because the Cuban colors are orange 

22 or orange and yellow? 

23 A. I don't know. 

24 Q. Do you recall anything else that 

25 Mr. Wollen said? 
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1 

2 

3 

A. 

Q. 

McNamara 

No. He was there five minutes. 

And do you recall if it was at that 

4 meeting that Mr. Cullman, Jr. said that he 

5 wanted to go with red, or was that a 

6 subsequent 

7 A. No, he made the decision in that 

8 meeting. 

9 Q. And during the meeting, were there 

10 discussions or arguments, however you want to 

11 characterize it, as to which colors were best to 

12 use? 

13 

14 

A. 

Q. 

Yes. 

And the marketing people presented 

15 their arguments in favor of an orange or yellow 

16 look? 

A. Yes. 17 

18 Q. And do you recall why they advocated 

19 that? 

20 A. Because we thought it was the best 

21 design, the best color. 

22 Q. Let me ask you to flip through 

23 Exhibit 119, 120 and 121. These are different 

24 than what you have, which were from the work 

25 that Cliff Bachner testified that he did in the 
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2 1992 and '93 time period, and they come from his 

3 files with a B number. 

4 And I ask, in 1993 prior to the 

5 launch, you recall seeing this work? 

6 If you flip through, it's in 

7 different colors, different kinds of labels, 

8 some bands. 

9 

10 

11 

A. I remember seeing various color 

differences, yes. I don't know if these were 

the specific I didn't see all these. I saw 

12 different colors. 

13 

14 

15 

Q. 

A. 

Q. 

You did see different colors? 

Yes. 

Do you recall anybody talking to you 

16 about this work that was done in '92, '93? 

17 

18 

A. 

Q. 

Yes, I do. 

And in comparing it to the work that 

19 Marmo was doing, do you recall doing that? 

20 A. No, I don't remember comparing them, 

21 but I remember seeing both. 

22 Q. And based on that, the marketing 

23 people wanted to go with an orange or yellow 

24 look? 

25 A. Yes. 
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1 

2 Q. 

McNamara 

And a yellow dot or a yellow or 

3 orange dot for the O in Cohiba? 

4 

5 

A. 

Q. 

Yes. 

Do you have any other knowledge why 

6 the color was switched from orange or yellow to 

7 red other than the reference to what you just 

8 told me about Wollen coming in and Mr. Cullman 

9 making a decision? 

10 A. Other than Ross' comment and that we 

11 had a lot of discussion about the fact that red 

12 and yellow and blue are the most powerful brand 

13 colors in the world. And obviously the Cullman 

14 family have had a lot of experience with red 

15 because of Marlboro. It just is. It's proven 

16 that red is the most powerful color in 

17 marketing. 

18 Q. Do you recall discussions in the 

19 decision-making process about using red as a 

20 powerful marketing color? 

21 

22 

A. 

Q. 

Yes, sure. 

And do you recall references to the 

23 experience with Marlboro, the red in Marlboro? 

24 

25 

A. 

Q. 

No, that's a guess. 

Do you remember the reaction of your 
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1 McNamara 

2 A. Then reask your question. 

3 Q. I don't have to reask my question. 

4 A. What was that? 

5 MS. DORE: Okay. Enough. 

6 BY MR. GOLDSTEIN: 

7 Q. Are you aware of any documents in all 

8 the documents that were produced as part of the 

9 launch that support your statement that you were 

10 looking to have a different look because of the 

11 inferior quality of the Cuban cigars? Are you 

12 aware of any such documents? 

13 A. No. 

14 MR. GOLDSTEIN: I have no further 

15 questions. 

16 MS. DORE: I don't have any 

17 questions. 

18 {Time noted: 3:20 p.m.} 

19 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
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Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 
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 Respondent. 
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: 
: 
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     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of Ramon Arturo Mendoza Gil, dated May 24, 2000 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 



IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 

97 Civ. 

8399 (RWS) 

1 

CULBRO CORPORATION and GENERAL ORIGINAL 
CIGAR CO., INC., 

Defendants. 

---------------------------------------x 

DEPOSITION OF RAMON ARTURO MENDOZA GIL 

New York, New York 

Wednesday, May 24, 2000 

Reported 'by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB·NO. 108521 

=--ｾ＠
ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212,687.8010 • 800.662.3287 

Fax 212.557.5972 

!71s.C..4 
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22 

23 

24 

25 

May 24, 2000 

9:35 a.m. 

Deposition of RAMON ARTURO MENDOZA 

GIL, held at the offices of MORGAN & 

FINNEGAN, LLP, 345 Park Avenue, New York, 

New York, pursuant to Notice, before ANNETTE 

ARLEQUIN, a Certified Shorthand Reporter and 

a Notary Public of the State of New York. 

2 



1 

2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway at Astoria Place, 5th Floor 

New York, New York 10003-9518 

BY: DEBRA EVENSON, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: DICKERSON M. DOWNING, ESQ. 

19 AL S 0 PRESENT: 

20 

21 

22 

23 

24 

25 

JORGE RODRIGUEZ, Spanish Interpreter 

Corps Diplomatique 

3 
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2 

3 

4 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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1 

2 

3 

4 

5 

6 

7 

8 

J O R G E RODRIGUEZ, an 

interpreter, having been previously sworn by 

the Notary Public, translated as follows: 

R A M O N A R T U R 0 M E N D O Z A GIL, 

called as a witness, having been duly sworn 

by a Notary Public, was examined and 

9 testified as follows: 

10 EXAMINATION BY 

11 MR. DOWNING: 

12 Q. State your name and business address, 

13 please. 

14 A. My name is Ramon Arturo Mendoza Gil, 

15 Calle 14 No. 125, between 3rd and 1st, Miramar. 

16 

17 

18 

19 

20 

MS. EVENSON: Did you want his 

business or home address? 

MR. DOWNING: Business address. 

A. Havana, Cuba. 

Q. What is your current position of 

21 employment? 

22 

23 

24 

25 

A. 

Q. 

A. 

Where? 

Currently. 

In the firm Phoenicia Trading 

Afro-Asia, S.A. The branch is in Havana and the 

5 



1 Mendoza Gil 

2 main offices are in Beirut, Lebanon. 

3 Q. Do you have a business card with you 

4 today? 

5 

6 

7 

A. 

Q. 

A. 

I did not bring business cards today. 

What is your title with the firm? 

I serve the functions as of a 

8 consultant, and also as a purchaser and as a 

9 seller internationally. 

10 

11 

12 

13 

MR. DOWNING: What's the full name of 

the firm? 

THE INTERPRETER: He said Phoenicia 

Trading Afro-Asia. 

14 BY MR. DOWNING: 

15 Q. How do you spell Phoenicia? 

16 A. P-h-o-e-n-i-c-i-a. 

17 

18 

Q. Okay. My name is Dick Downing. 

with the law firm of Morgan & Finnegan. You 

I'm 

19 probably know we represent the defendants in this 

20 case, Culbro and General Cigar. 

21 

22 

I'll be asking you a number of 

questions today. My questions, your answers and 

23 the translations thereof will be transcribed by 

24 the court reporter to your right. 

25 If ever I ask a question you don't 

6 



1 Mendoza Gil 

2 understand, please ask me to explain it and I'll 

3 do my best. 

4 If you ever want to take a break, 

5 please let me know and when we come to a 

6 convenient stopping point, we'll take a break. 

7 What are your current duties as a 

8 consultant to Phoenicia, is it Phoenicia Trading 

9 Africa Asia? 

10 

11 

A. 

Q. 

Afro-Asia. 

What are your current duties as a 

12 consultant with that company? 

13 

14 

15 Asia? 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Advise in investments, feasibility. 

What is the business of Phoenicia 

They are trading. 

What do they trade in? 

They purchase habanos, cigars. We 

19 sell different things in Cuba, different types of 

20 merchandise in general. 

21 

22 

23 

24 

Q. 

A. 

Q. 

So let me see if I understand. 

You sell habanos cigars? 

My firm purchases habanos. 

Then what does the firm do after they 

25 purchase those cigars? 

7 



1 

2 A. 

Mendoza Gil 

It sells it in the Lebanon territory, 

3 Syria, Egypt and others. 

4 Q. Any territories outside of what we 

5 call the Middle East? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

What territories? 

Ukraine. 

Any others? 

I do not remember. 

From whom do you purchase the habanos? 

The firm purchases from Habanos, S.A. 

Do the habanos include Cohiba cigars? 

Yes, sir. 

How long have you held your current 

16 position with Phoenicia? 

17 A. 

18 Q. 

19 employed? 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 Q. 

Around four years. 

Prior to that time, by whom were you 

By Cimex Corporation, C-i-m-e-x. 

What was your position with Cimex? 

Work in the firm H.K. International. 

What was your title at Cimex? 

In Cimex, no. In H.K. International. 

What was your title at H.K. 

8 



1 

2 

3 

4 

5 

6 

7 

with 

have 

Mendoza Gil 

Habanos? 

A. No. 

Q. During the same time period did you 

any business dealings with Cubatabaco? 

A. No. 

Q. Prior to your employment by H.K. 

8 International, by whom were you employed? 

9 

10 

11 

12 

13 

A. 

A. 

Q. 

A. 

The corporation called Cubalse. 

MR. DOWNING: Tell him to spell it. 

C-u-b-a-1-s-e. 

What was the business of Cubalse? 

Cubalse is an entity or a corporation 

14 that is in charge of selling ... 

15 

16 

17 

18 

19 

20 

21 

sure. 

A. 

Q. 

A. 

Q. 

22 Cubalse? 

23 A. 

MS. EVENSON: High currency. 

THE INTE RPRE TE R: Let me just make 

High currency. 

What was your position at Cubalse? 

Commercial director. 

How long were you employed by 

From the year -- it must have been 

24 from the year end of 1 88 until the year '91 or 

25 I 92. More or less. Around there. 

10 



1 

2 Q. 

Mendoza Gil 

While at Cubalse, did you have any 

3 business dealings with Habanos, S.A.? 

4 A. Purchase department, which was under 

5 my direction, purchased the cigars and tobaccos 

6 from Habanos, S.A. 

7 Q. What did your company do with the 

8 cigars it purchased? 

9 A. Sell them in the local market of 

10 Cuba. 

11 Q. Where did you sell them in the local 

12 market -- withdrawn. 

13 What is the local market of Cuba? 

14 A. In Cuba there are stores that sell 

15 coins, convertible coins 

16 

17 

18 

19 

20 

21 

22 

23 

MS. EVENSON: Wait, wait. No, they 

sell in convertible currency. 

THE INTERPRETER: Convertible 

currency. Thank you. 

A. In different department stores, in 

hardware stores. There are several stores. 

There are warehouses. It gives services to the 

diplomatic body, internally and foreign. It has 

24 businesses of real estate. 

25 All those things are related to 

11 



1 

2 foreign people. 

Mendoza Gil 

In the stores, also people 

3 purchase Cubanos in the stores. 

4 

5 

Q. 

stores 

Just so I understand, did all the 

were all the stores you just talked 

6 about, stores that cater to diplomats or foreign 

7 visitors? 

8 

9 

A. 

Q. 

And Cubans as well. 

Am I correct that Cubalse did not 

10 export any Cubanos, any habanos? 

A. Let me see if I remember, because some 11 

12 exports were made. When I was there in Cubalse, 

13 some exportations were done to Venezuela and 

14 Panama. 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

Did Cubalse purchase Cohiba cigars? 

Historically. 

Historically? 

Yes. 

What did you mean when you said 

20 "historically"? 

21 A. That the first sales of Cohiba that 

22 were done, it was Cubalse who did it in Cuba. 

23 Q. And am I correct, during your time at 

24 Cubalse from '88 to '92, Cubalse sold Cohibas? 

25 A. Yes. 

12 



1 Mendoza Gil 

2 Q. Did Cubalse export Cohibas to 

3 Venezuela or Panama? 

4 A. To tell you the truth, I do not 

5 remember well, because when I arrived, I 

6 suspended that business, because Cubalse did not 

7 have the adequate structure for that, to take 

8 care of those businesses, that one and others, 

9 because we had to take care of the Cuban market, 

10 which was our fundamental activity and 

11 obligation. 

12 Q. Prior to your employment at Cubalse, 

13 by whom were you employed? 

14 

15 

16 

17 1988. 

18 

A. 

Q. 

A. 

Q. 

Cubatabaco. 

Over what time period? 

From the year 1962 until the year 

Beginning in 1962, can you give me a 

19 brief summary of the position or positions you 

20 had at Cubatabaco? 

21 A. Very short, very short? 

22 Q. Very short. 

23 A. From teleprinter to a sales director. 

24 Q. You began as a teleprinter? 

25 A. Yes. 

13 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

position? 

A. 

service. 

Mendoza Gil 

How long were you in that position? 

Teleprinter? 

Yes. 

(In English) six months. 

What was your next position? 

Internal administration. 

How long did you hold that position? 

About two years. 

What were your duties in that 

Tobacco warehouses and administrative 

14 Q. 

15 A. 

What type of administrative service? 

Papers, the lunchroom for the workers, 

16 general services. 

17 Q. You held that position for 

18 approximately two years? 

19 

20 

21 

A. 

Q. 

A. 

More or less. 

What was your next position? 

I went to the countryside to where the 

22 tobacco is cultivated to learn about tobacco, the 

23 entire process for tobacco. 

24 

25 

Q. 

·A. 

What time period did that occur? 

The countryside and the warehouse, the 

14 



Mendoza Gil 1 

2 factory, it was around two years. I don't have 

3 those dates exact in my mind, but it's more or 

4 less they're around those times. 

Q. Prior to 1970? 

A. The 1st of January of 1966, that is 

5 

6 

7 very clear in my mind. I went to live in Holland 

8 as a representative of Cubatabaco for western 

9 Europe. 

10 Q. What was your job during the time 

11 period you were in Holland? 

12 

13 

A. 

Q. 

14 Cubatabaco? 

I was a representative of Cubatabaco. 

What did you do as a representative of 

15 A. I would take care of fundamentally the 

16 sales of tobacco leaves. 

17 

18 

19 '70. 

20 

Q. 

A. 

Q. 

21 Holland? 

22 

23 

24 

A. 

Q. 

A. 

How long were you in Holland? 

Until the end of '69, beginning of 

What did you do after you left 

I returned to Cuba. 

What was your next position in Cuba? 

I was in charge of publicity, the 

25 publicity department. 

15 



1 

2 Q. 

Mendoza Gil 

How long were you in charge of the 

3 publicity department? 

4 A. From '71, I think until the end of 

5 '73. 

6 Q. What were your duties as the head of 

7 the publicity department? 

8 

9 

10 

A. Worked with designers making 

promotional material. Yes, I think that was the 

job. The fundamental thing of the job was, I 

11 think it was that. 

12 Q. What was your next position at 

13 Cubatabaco after you left the publicity 

14 department? 

15 A. National director of training for 

16 workers. 

17 

18 

Q. 

A. 

How long did you hold that position? 

I had that position until, I think it 

19 was '76 or '77. 

20 Q. What type of training was the company 

21 involved in? 

22 A. Preparing cigars. In the cultural 

23 system, in the school level, technical training 

24 

25 

about the tobacco techniques. 

schools throughout the country. 

There were several 

We had around 

16 



1 Mendoza Gil 

2 35,000 employees, students. 

3 

4 

Q. 

A. 

5 courses. 

6 Q. 

7 Cubatabaco? 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

12 sales? 

13 A. 

14 world. 

15 Q. 

35,000 students in Cuba training? 

In different schools and in different 

What was your next position at 

Director of sales. 

How long 

Until '88. 

What were your duties as director of 

Habanos cigar sales into the entire 

I'm going to direct my next question 

16 to your attorney. 

17 

18 

19 

20 

21 

MR. DOWNING: Is Mr. Mendoza being 

designated in response to our 30 (b) ( 6) 

notice which has been marked as Exhibit 1? 

MS. EVENSON: We're reserving that 

decision and we will be letting you know. 

22 BY MR. DOWNING: 

23 Q. Did you provide any documents for the 

24 Cubatabaco attorneys in connection with this 

25 case? 

17 



Mendoza Gil 

A. Yes. 

1 

2 

3 Q. What was the name of the store on 5th 

4 and 16th? 

A. 

Q. 

A. 

5th and 16th. 

What was the name of the store? 

5th and 16th. 

5 

6 

7 

8 Q. What was the name of the store on 5th 

9 and 42nd? 

10 

11 

12 

A. 

Q. 

A. 

5th and 42nd. 

Catchy names. 

Let me explain. Because they are 

13 famous corners. 

Q. 

A. 

All right. 

Nowadays those types of stores are 

14 

15 

16 called Meridiano. The chain is called Meridiano, 

17 but Meridiano 5th and 16th, Meridiano 5th and 

18 42nd. 

19 Q. Who goes to these stores, in 1989? 

20 A. (The witness in English) All people 

21 who can carry dollars. 

22 (Through the interpreter) Everyone 

23 can take a dollar. 

24 Q. It's a hard currency store? 

25 A. Yes. 

who 

25 



1 

2 Q. 

3 store? 

4 A. 

Mendoza Gil 

Would Cuban nationals go to this 

After the use of hard currency was 

5 authorized in Cuba. 

6 

7 

Q. 

A. 

8 remember. 

9 

And when was that? 

(The witness in English) I can't 

(Through the interpreter) I don't know 

10 if it was the decade of '80s or the beginning of 

11 the '90s, but that's a law because the exact date 

12 exists. 

13 Q. Prior to the enactment of that law, 

14 could Cuban nationals go to hard currency 

15 stores? 

16 

17 

A. 

Q. 

No. 

Do you recall if the law was in effect 

18 at the time you opened the first store on, was it 

19 5th and 16th? 

20 

21 

A. 

Q. 

No, no, it was not in effect. 

Do you recall if the law was in effect 

22 at the time you opened the store on 5th and 

23 42nd? 

24 A. I did not open the store on 5th and 

25 42nd. 
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1 Mendoza Gil 

2 mark Cohiba? 

3 A. That I was interested in the Cohiba 

4 brand? 

5 Q. When was the first time you heard the 

6 name Cohiba used as a cigar? 

7 A. The '60s. During the end of the '60s, 

8 I 70S. 

9 Q. Do you remember how you first heard 

10 the name Cohiba? 

11 

12 

13 

A. 

Q. 

A. 

14 years. 

15 

16 

Q. 

A. 

I believe that I heard it in Europe. 

Were you in Holland at the time or --

Yes. More or less during those 

What did you hear about it? 

Let me see if I remember. 

17 Something that a personality had gone 

18 to Cuba and Fidel had given to him as a gift, 

19 some Cohibas. 

20 

21 

22 

23 

24 

25 

Q. What personality? 

A. I do not remember if it was a king, a 

prince or a chief of state. I do not remember. 

Q. 

A. 

Q. 

How did you hear this? 

I read it on the press. 

Do you recall what press? 
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1 Mendoza Gil 

2 asking you about Cohiba prior to 1978? 

A. A specific person? 3 

4 Q. Uh-huh. Yeah. I think you mentioned 

5 that people asked you about Cohiba. 

6 A. Habanos Cigar Import. 

7 Q. What is Habanos Cigar Import? 

8 A. The ones who would import Habanos 

9 tobacco to the entire world or the representative 

10 agent. 

11 Q. When did Habanos Cigar Import ask you 

12 about the Cohiba? 

A. During the decade of the '70s. 13 

14 Q. Do you recall the individual's name at 

15 Habanos Cigar Import that asked you that 

16 question? 

17 

18 

A. (The witness in English) I'm going to 

say now I'm going to tell an anecdote. 

19 that okay? May I do it? 

20 Q. Fine with me. 

Is 

21 A. I went to an opening of a store in 

22 Singapore and I was giving my opening speech to 

23 the consumers and the clients of Singapore, and 

24 from the public, the audience who was standing 

-2 5 there , he s aid , " Your words are very fine , but 
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1 Mendoza Gil 

2 when are we going to have Cohibas in Singapore?" 

3 

4 Q. 

5 speech? 

6 

7 

A. 

Singapore. 

I don't remember who that man was. 

Do you recall the date of that 

That was the opening of a store in 

It must have been during the decade 

8 of the '80s. 

9 Q. Do you recall the first time you went 

10 to Singapore? 

11 A. I went to Singapore around two times 

12 during the decade of the '80s. 

13 Q. Who were you employed by when you went 

14 to Singapore? 

15 

16 

17 '80s? 

18 

19 

20 

A. 

Q. 

A. 

Q. 

A. 

I can't remember that. 

Was it the late '80s, mid '80s, early 

I would say that after the year '81. 

You can't be more specific than that? 

The thing is that I do not remember. 

21 I remember the anecdote because it was something 

22 that was funny, but I don't remember. 

23 Q. Was this individual from Habanos Cigar 

24 Import? 

25 A. The one that said that? 

38 



Mendoza Gil 1 

2 

3 

conversation. It was something more concrete. 

Q. Were there any benefits to Cubatabaco 

4 from such an arrangement? 

5 I realize you objected it for the 

6 reasons you said, but were there any benefits to 

7 the arrangement? 

A. No, there were no benefits. 8 

9 Q. Has Cubatabaco ever sold Cohiba cigars 

10 in the United States? 

A. No, no. 11 

12 Q. Has Cubatabaco ever sold Cohiba cigars 

13 to United States citizens? 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Here in 

Outside 

Yes. 

How do 

Because 

the United States? 

of the United States. 

you know that? 

just like I know that you 

19 Dominican, he is American, and I see them in 

20 Cuba, I see them in Havana. 

21 Q. Do you have any records, does 

22 Cubatabaco keep any records of United States 

23 citizens who purchase Cohiba cigars? 

24 A. No, of no one. And it's not 

25 Cubatabaco that sells to the foreigners. 

are 
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1 Mendoza Gil 

2 to get involved. 

3 (Through the interpreter) I do not 

4 want to compromise any Hollywood artist in this, 

5 but on the first page of Cigar Aficionado, 

6 artists appear, in Epicure magazine, Time 

7 magazine, Life magazine. 

8 Q. Do you read those magazines? 

9 A. Yes. 

10 Q. Do you read the United States editions 

11 of Time? 

12 A. Not all, but I do read many of them. 

13 When one of them falls in my hands, I read it. 

14 Q. When you were at Cubatabaco, did you 

15 in any way monitor the United States cigar 

16 market? 

17 A. There was a publication here, which 

18 I'm not sure if it still exists, which was 

19 published, I believe, by the agriculture 

20 

21 

department of the U.S. I think it was called 

Tobacco Reporter. And we did read that 

22 information, and in specialized magazines that 

23 spoke about the American market. 

24 Q. Did any of those magazines mention the 

25 brands being sold in the United States? 
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1 

2 

3 

A. 

Q. 

Mendoza Gil 

No, I do not know. 

During the time you were at 

4 Cubatabaco, did they have any plans to sell 

5 cigars in the United States? 

6 A. I would not say plans, but we always 

7 were expected of a situation where relations 

8 would be normal to be able to sell in the North 

9 American market. 

10 Q. Did you ever have any discussions as 

11 to how you would sell in the American market? 

12 A. I would not say official discussions 

13 or official meetings, but I cannot deny that we 

14 did speak about being able to sell in the North 

15 American market. 

16 

17 

18 

19 

20 

you 

Q. 

could 

A. 

Q. 

A. 

Did 

sell 

Yes. 

When 

More 

you ever 

in North 

did you 

than an 

21 like my thoughts. 

estimate how many cigars 

America? 

make that estimate? 

estimate. It was more 

22 Q. What were your thoughts? 

23 A. Taking into account what was being 

24 sold, we thought that it could be a market of 

2 5- only 30 million tobaccos. 
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1 

2 

3 

4 

Q. 

A. 

Mendoza Gil 

Only 30 million? 

Over 30 million. That was my personal 

appreciation. That would vary according to 

5 events and times. 

6 Q. Did you ever consider how you would 

7 distribute cigars in the United States? 

A. We've always thought that it had to be 8 

9 through North American companies. Perhaps 

10 nowadays it can be spoken about a joint venture. 

11 Q: Did you ever consider which North 

12 American company to use? 

13 

14 

A. 

Q. 

No, because of lack of information. 

Did you ever have any discussions with 

15 any North American companies? 

16 

17 

A. 

Q. 

No. 

Did you ever investigate to see which 

18 trademarks were available in the United States 

19 for your use? 

20 A. No. 

21 Q. 

22 Canada? 

23 

24 

25 

A. 

Q. 

A. 

Does Cubatabaco sell Cohiba cigars in 

Yes. 

When did that begin? 

Perhaps in that same year, '81, '82. 
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Q. 

A. 

Q. 

A. 

Mendoza Gil 

Do you recall? 

The firm? 

I'm sorry. I don't understand. 

What did you ask me? 

1 

2 

3 

4 

5 

6 Q. Do you recall specifically if it was 

7 '81 or '82 or later? 

8 A. It must have been around there, '81 or 

9 '82. 

10 Q. Do you know when Cubatabaco first sold 

11 cigar products in Mexico? 

12 A. We had relations with the Mexican 

13 tobacco monopoly, but those relations were 

14 focused mostly on technical assistance. 

15 And it would be sold in duty-free, 

16 

17 

18 

19 

believe, and if I remember correctly, in a 

company called Aero Boutique in the airport 

Mexico City. And there was also a firm that 

imported the Cuban tobacco. That name was 

20 Mizrachi, who was in Tijuana. 

of 

I 

21 Q. Do you recall when you first sold --

22 did you sell to the Mizrachi firm? 

23 

24 

25 

A. 

Q. 

A. 

Yes. 

Do you recall when? 

I used to go. I went to Tijuana. Now 
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1 

2 

Mendoza Gil 

what year, I do not remember. And the gentlemen 

3 from Tijuana, from Mizrachi, they would go to 

4 Havana. 

5 

6 

Q. 

A. 

But you don't recall what year? 

At the time I was director of sales. 

7 Q. Do you recall how many Cohiba cigars 

8 Cubatabaco sold to Mizrachi? 

9 

10 

A. 

Q. 

No, no. 

Going back to these thoughts you had 

11 about the possibility of selling in the United 

12 States, did you ever discuss this possibility 

13 with the board? 

14 

15 

A. 

Q. 

No. 

Are there any documents reflecting the 

16 possibility of sale of Cubatabaco products in the 

17 United States? 

18 

19 

20 

A. Not that I know of. 

Q. Let me show you a document which I'd 

like to mark Exhibit 11, I believe. It's a 

21 document which has been produced by your 

22 attorneys. It's document No. P 3080 to P 3081. 

23 She'll mark it and then give you a copy. 

24 

25 

(Defendants' Exhibit 11, Letter dated 

12-23-83 from Ghanem to Gil, marked for 
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1 

2 

3 

A. 

Q. 

Mendoza Gil 

I do not know. 

When did the Cohiba mark become 

4 famous? 

5 A. Cohiba was born famous. Very few 

6 times does it come about that in the world, in 

7 the business world, that before the product is 

8 sold, it was already famous. 

9 Q. What is your basis for that 

10 statement? 

11 A. In my personal experience, the 

12 requirements that I received from all the 

13 countries, exercising my functions in Cubatabaco 

14 to represent the Cohiba brand. 

15 

16 

17 

18 

19 

20 

MR. DOWNING: Can you repeat that? 

(Answer was read back as follows: 

"ANSWER: In my personal experience, 

the requirements that I received from all 

the countries, exercising my functions in 

Cubatabaco to represent the Cohiba brand.") 

21 BY MR. DOWNING: 

22 

23 

24 

Q. What did you mean by that answer? 

A. The interest in people to purchase it 

and selling it. I believe that if an importer is 

25 requesting a brand to sell it, it is because the 
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Mendoza Gil 

consumers are asking for it. I think so. 

1 

2 

3 Q. Which importers are you referring to 

4 in your answer? 

5 A. From Australia, all of Europe, 

6 America, Mexico and South America. 

7 Q. When did these importers contact 

8 Cubatabaco? 

A. Frequently during my trips to those 9 

10 countries, when they came to Cuba. It always 

11 existed, that is why I say that Cohiba was born 

12 famous. Before the first box was sold outside of 

13 Cuba, people wanted it. 

14 Q. How did people know about it before 

15 the first box was sold? 

16 A. Because of the fame and the 

17 personalities. 

18 Q. Are you aware of any documents which 

19 indicate that the mark is famous? 

20 A. Written documents? 

21 Q. Well, yes. 

22 A. No. 

23 Q. Did Cubatabaco conduct any studies to 

24 measure the fame of the mark? 

25 A. That I can recall, no. I do not have 
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1 Mendoza Gil 

2 that. 

3 May you allow me another anecdote? 

4 

5 

Q. 

A. 

Yes, sir. 

For me it was a source of pride; when 

6 I was in Spain, I would go to the bull plazas, 

7 and all the Spaniards who were important or felt 

8 important were smoking a Cohiba. It's a visual 

9 document. 

10 

11 

12 

Q. 

A. 

Q. 

When were you in Spain? 

Thirty times. 

When did you see all these important 

13 people smoking Cohibas? 

14 A. In many of my trips. It isn't like I 

15 went to the bull plaza on every trip. 

16 Q. Do you recall the first time you saw 

17 this? 

18 A. No, not exactly. Of course it must 

19 have been after the '80s. 

20 

21 

22 

A. 

being sold. 

MS. EVENSON: Did he say after? 

After the '80s. When the brand was 

When the brand began to be sold. 

23 Perhaps before the '80s, the president of Spain, 

24 the king of Spain, in the newspapers, in 

25 magazines and things like that. 
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1 

2 

3 ones? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Mendoza Gil 

Q. But you don't recall any specific 

A. No. 

MR. DOWNING: Thank you. That's all I 

have. 

THE WITNESS: It has been a pleasure 

to meet you, and yours as well. 

(Time noted: 2:25 p.m.) 

RAMON ARTURO MENDOZA GIL 

14 Subscribed and sworn to before me 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this day of 2000. 
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1 Mendoza Gil 
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2 that.

3 May you allow me another anecdote?

4 O. Yes, sir.

5 A. For me it was a source of pride; when

6 I was in Spain, I would go to the bull plazas,

7 and all the Spaniards who were important or felt

8 important were smoking a Cohiba. It's a visual

9 document.

10 O. When were you in Spain?

11 A. Thirty times.

12 O. When did you see all these important

13 people smoking Cohibas?

L4 A. In many of my trips. It isn't like I
1"5 went to the bull plaza on every trip.

1,6 O. Do you recall the first time you saw

17 this?

18 A. No, not exactly. Of course it must

19 have been after the '80s.

20 MS. EVENSON: Did he say after?

21, A. After the '80s. When the brand was

22 being sold. When the brand began to be sold.

23 Perhaps before the '80s, the president of Spain,

24 the king of Spain, in the newspapers, in
25 magazines and things like that.

L Mendoza Gil 
111

2 O. Do you know rf, in fact, there was any

3 coverage of the king of Spain smoking Cohibas in
4 any newspaper?

5 A. What do you mean coverage? What does

6 that mean?

7 Q. ' Well, you mentioned the president of
8 Spain and/or the king of Spain smoking Cohibas.

9 A. And ministers. In the magazines. In
10 newspapers and in magazines. Not selling Cohiba,

1.1, but they were surprised in a photograph having a

12 conversation. All l6sss things.

13 If I remember correctly, I believe,

14 how do you call the husband of Queen Isabelle?

15 What is the name of the husband?

16 (Ihe witness in English) Do you

17 remember?

18 (Ihrough the interpreter) Do you

19 remember?

20 O. Juan Carlos?

2I A Juan Carlos is Spanish.

22 England.

23 O. The queen of England smokes Cohibas?

24 A. No, her husband.

25 O. Prince Philip.

Mendoza Gil 
tL2

A. Prince Philip?
The husband of Queen Juliana of

Holland.
(The witness in English) At that

time.

(Through the interpreter) At that
time. I don't know, because now the queen is
Beatrice.

O. Was there any coverage that said any

of these people smoked Cohibas?

A. They would talk about it in the
magazines.

O. Do you recall any specific magazine?

A. No. Society magazines.

(Continued on next page to include
jurat.)
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Mendoza Gil

O. But you don't recall any specific

A. No.

MR. DOWNING: Thank you. That's all I
have.

TIIE WITNESS: It has been a pleasure

to meet you, and yours as well.

(ti-e noted:

MENDOZA GIL

14 Subscribed and sworn to before me

15 this i1 aay 61 *fit 4.y' ,2ggg.
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2 C E R T I F I C A T E 

3 STATE OF NEW YORK 

4 ss. 

5 COUNTY OF NEW YORK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I, ANNETTE ARLEQUIN, a Certified 

Shorthand Reporter and Notary Public within 

and for the State of New York, do hereby 

certify: 

That RAMON ARTURO MENDOZA GIL, the 

Witness whose deposition is hereinbefore set 

forth, was duly sworn by me and that such 

deposition is a true record of the testimony 

given by the witness. 

I further certify that I am not 

related to any of the parties to this action 

by blood or marriage, and that I am in no 

way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 5TH day of June, 2000. 

ANNETTE ARLEQUIN, CSR, RPR 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of Ronald S. Milstein, dated June 8, 2000 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

EMPRESA CUBANA DEL TABACO 

d.b.a. CUBATABACO, 

Plaintiff, 

vs. 

CULBRO CORPORATION and 

GENERAL CIGAR CO. INC., 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Defendants. ) 

-----------------------------) 

Civil Action No. 

97 Civ. 9399 (RSW) 

ORIGINAL 

CONFIDENTIAL UNDER PROTECTIVE ORDER 

DEPOSITION OF RONALD S. MILSTEIN 

New York, New York 

Thursday, June 8, 2000 

Reported by: 

Thomas R. Nichols, RPR 

JOB NO. 108790 

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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25 

June 8, 2000 

9:55 a.m. 

Confidential under protective order 

deposition of RONALD S. MILSTEIN, held 

at the offices of Morgan & Finnegan, 345 

Park Avenue, New York, New York, pursuant 

to Notice, before Thomas R. Nichols, a 

Registered Professional Reporter and a 

Notary Public of the State of New York. 
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2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway at Astor Place 

New York, New York 10003-9518 

BY: DAVID GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: JANE T DO RE , E SQ . 

HARRY C. MARCUS, ESQ. 

18 ALSO PRESENT: 

19 A. ROSS WOLLEN, ESQ. 

20 

21 

22 

23 

24 

25 
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IT IS HEREBY STIPULATED AND AGREED, by 

and among the attorneys for the respective 

parties herein, that filing and sealing be 

and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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18 

19 

20 
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24 

25 

R O N A L D s. M I L S T E I N called as a 

witness, having been duly sworn by a Notary 

Public, was examined and testified as 

follows: 

EXAMINATION BY 

MR. GOLDSTEIN: 

Q. Please state your full name and your 

business address for the record. 

A. Ronald S. Milstein, Lorillard Tobacco 

Company, 714 Green Valley Road, Greensboro, North 

Carolina 27408. 

Q. Mr. Milstein, am I correct that you are 

an attorney? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Have you ever taken a deposition before? 

As an attorney taking? 

Yes. 

Yes. 

And you've attended depositions? 

Yes. 

Have you ever been deposed? 

Yes. 

Approximately how many times have you 

been deposed? 

5 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Milstein - Confidential 

Once. 

In relation to work for General Cigar? 

No. 

So you basically know how the drill 

works for a deposition. 

A. 

Q. 

A. 

Q. 

attorney? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Where are you licensed as an attorney? 

New York and North Carolina. 

How long have you been a New York 

Since 1982. 

Any other states? 

North Carolina. 

How long in North Carolina? 

Since 1998. 

Are you admitted to practice in the 

Southern District of New York, the federal court? 

A. Yes. 

Q. Can you tell me when you got admitted to 

the Southern District? 

A. I am not sure. Around 1982, 1983. 

Q. Are you admitted to practice before any 

other federal courts? 

A. The Eastern District of New York and 
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Milstein - Confidential 

the -- I believe it's the Middle District for North 

Carolina. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Brook. 

Q. 

law school? 

A. 

Q. 

When did you graduate from law school? 

1981. 

What law school? 

Hofstra University. 

When did you graduate from college? 

1978. 

From where? 

State University of New York at Stony 

And you went straight from college to 

Yes. 

Have you ever been disciplined by any 

bar association or court of law? 

A. No. 

Q. When I say discipline that includes 

censures or reprimands. 

A. No. 

Q. Are you receiving any compensation for 

your testimony today? 

A. Yes. 

Q. What is that? 

7 
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A. Actually, I don't believe we worked it 

out yet, but I will be charging an hourly fee 

commensurate with the amount of vacation time I 

have to take to be here. 

Q. And I take it that your travel expenses 

are also being paid. 

A. Yes. 

Q. Is Morgan & Finnegan acting as your 

attorney? 

A. Yes. 

Q. And you understand that they are also 

General Cigar's attorneys? 

A. Yes. 

Q. While you were at General Cigar I take 

it you worked with Morgan & Finnegan? 

A. Yes. 

Q. What years were you at General Cigar or 

any of its affiliated companies? 

A. I worked for Culbro Corporation from 

1982 through 1994. I'm sorry, 1994, yes. 

Q. Were you employed by General Cigar at 

any time? 

A. No, General Cigar was a wholly-owned 

subsidiary of Culbro Corporation. 
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When in 1982 did you come to Culbro? 

To the best of my recollection, it was 

Q. Did you discuss your deposition with 

anyone other than counsel in preparation for coming 

here? 

A. Let me correct that, I think it was 1983 

I started, not '82. 

Q. 

A. 

Q. 

December '83? 

Yes. 

Did you discuss your deposition with 

anyone prior to coming here? 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Who is that? 

My counsel. 

Other than counsel. 

The substance of the deposition or the 

fact that I would be deposed? 

Q. 

A. 

Q. 

No, the substance. 

No. 

Did you review any documents in 

preparation for the deposition? 

A. Yes. 

Q. Rather than item by item, generally what 

9 
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documents did you look at? 

A. I looked at a couple of letters I wrote 

to an infringer in 1992 and 1993 concerning the 

Cohiba trademark. I looked at the trademark 

application filed in 1992. I looked at a couple of 

trip reports. One was a journal I kept of a visit 

to Cuba and a report by Alfons Mayer on his -- on 

that visit to Cuba. 

Q. 

A. 

When in '94 did you leave Culbro? 

I was terminated in November of 1993 and 

stayed on with the company until roughly March or 

April of 1994 doing some work just to finish up 

some of the projects I had going. 

you a specific date. 

So I can't give 

Q. You continued to be at the company, I 

mean, in an office, between November and March '94. 

A. That's right. 

Q. Did you take any files or documents of 

General Cigar when you left the company? 

A. No. 

Q. Do you know what was done with your 

files, where they went? 

A. No. 

Q. You're currently employed by Lorillard 
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Tobacco Company? Is that what it's called? 

A. Yes. 

Q. When did you start to work there? 

A. July of 1996. 

Q. Were you employed between the time you 

left General Cigar and the time you came to work at 

Lorillard? 

A. 

Q. 

A. 

Q. 

Yes. 

Where were you employed? 

Del, D-e-1, Laboratories. 

Did Del Laboratories have anything to do 

with the tobacco business? 

A. No. 

Q. When you came to Lorillard, what was 

your position there? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Associate general counsel. 

And your position now? 

Vice president general counsel. 

You're an officer of the corporation? 

Yes. 

When did you become general counsel? 

October of 1998. 

Lorillard is primarily in the business 

of manufacturing and selling cigarettes? 
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A. Yes. 

Q. 

A. 

Is it wholly owned by Loews Corporation? 

Yes. 

Q. 

A. 

Q. 

Lorillard? 

A. 

Q. 

Do you have any position with Loews? 

No. 

Are you on the board of directors of 

No. 

Do you have any connection with General 

Cigar today? 

A. Business connection, no. 

Q. Does Lorillard or Loews do any business 

with General Cigar that you're aware of? 

A. Not that I'm aware of. 

Q. Does Lorillard or Loews do any business 

with Swedish Match? 

A. Not that I'm aware of. 

Q. Does Lorillard have any c1gar business? 

A. No. 

Q. Pipe? 

A. No. 

Q. Pipe tobacco? 

A. No. 

Q. When you graduated from law school J.. n 
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1981 what did you do? 

A. I worked at a small general practice law 

firm on Long Island called Marcus & Katz, K-a-t-z, 

as an associate. And that was the only job I had 

after law school before Culbro Corporation. 

Q. So you were there about two and a half 

years? 

A. Yes. 

Q. In that employment were you involved in 

any representation of companies in the cigar 

business? 

A. No. 

Q. Do you consider yourself knowledgeable 

about cigars? 

A. I don't understand what you mean. I 

smoke them. 

Q. People who are experts in the cigars 

might be called cigar aficionados. 

consider yourself one of those? 

A. To a mild extent, yes. 

Would you 

I am not an 

expert at it, but I know more than the average 

person I think about cigars. 

Q. While you were at General Cigar you were 

knowledgeable about the cigar industry? 
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A. Yes. 

Q. And you were up-to-date on news about 

the industry? 

A. Generally, yes. 

Q. Magazines or periodicals or articles 

that talk about the industry? 

A. Generally, yes. 

Q. Did you go to college straight from high 

school? 

A. Yes. 

Q. When you came to General Cigar in 

December of 1983 what was your position? 

time? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

As assistant general counsel. 

Who was the general counsel at that 

Ross Wollen. 

Was Mr. Sparkes still with the company? 

Yes. 

What was his position? 

His official title I don't remember. He 

was in charge of administering our trademarks. 

Q. 

A. 

Q. 

Was he an attorney? 

No. 

Was there anybody else in the legal 
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department or legal group other than you and 

Mr. Wollen? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Who else? 

Jerri Hollinger. J-e-r-r-i. 

Is that a woman or a man? 

Yes, a woman. 

Do you know what year she was there? 

15 

A. She was there when I got there. I don't 

know when she started. She left several years 

after I got there. 

when. 

I just don't remember exactly 

Q. 

that group? 

A. 

Q. 

A. 

Q. 

Wollen? 

A. 

Q. 

Any other people in that department, 

No other lawyers. 

No other attorneys? 

No. 

So I take it you reported to Ross 

Yes. 

At any time while you were at -- I will 

refer to it -- let me clarify. You never held a 

position with General Cigar Company or General 

Cigar Inc. 
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A. I might have held some official title, 

some official officer's position of the subsidiary. 

It was common to put people from the parent company 

on the office as an officer of the subsidiary. 

So there might have been a time where I held the 

position of assistant secretary, for instance, on 

the General Cigar Company subsidiary for them. But 

I am not sure. 

Q. But your work included work not only for 

General Cigar but for other Culbro activities? 

A. Yes. 

Q. And your direct report was to 

Mr. Wollen? 

A. Yes. 

Q. Do you know when Mr. Wollen arrived at 

General Cigar? 

A. I don't, no. 

Q. Was he there for several years before 

you were? 

A. Yes. 

Q. Do you know who the general counsel was 

before Mr. Wollen? 

A. I don't believe there was a general 

counsel before Mr. Wollen. I am not sure if there 
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was or not. 

Q. When you arrived who was the president 

of Culbro? 

A. I think Joseph Witwell. 

Q. And Mr. Cullman Sr. was the CEO; is that 

correct? 

A. I believe he was CEO chairman of the 

board. 

Q. Do you know what position Mr. Cullman 

Jr. held at that time, 1983? 

A. I don't remember. 

Q. Did your position change at any time 

while you were at General Cigar? 

A. 

Q. 

A. 

Yes. 

What did it change to and what -

I became vice president assistant 

general counsel, and I don't remember which year 

that was. 

Q. That was of Culbro, vice president of 

Culbro. 

A. Yes, Culbro, yes. 

Q. Were you assistant secretary of Culbro 

as well? 

A. Yes. 
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Q. And you say you don't know what year. 

Was it late eighties, early nineties? 

A. 

Q. 

A. 

Q. 

Late eighties. 

Any other change in positions? 

No. 

Were there any other attorneys in the 

general counsel's office other than the two of you 

and Ms. Hollinger? 

A. No. 

Q. When she left it was just you and 

Mr. Wollen? 

A. Yes. 

18 

Q. At the time you left it was just you and 

Mr. Wollen? 

A. Yes. 

Q. What were your responsibilities as 

assistant general counsel? 

A. Very broad responsibilities with regard 

to all of the legal needs of the company and all of 

its subsidiaries. I don't think there was any 

formal demarcation of responsibilities. I did what 

needed to be done or what Mr. Wollen assigned to 

me. 

Q. So you were involved in litigation 
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A. 

Q. 

A. 

Q. 

Milstein - Confidential 

Yes. 

Intellectual property matters? 

Yes. 

Trademark matters? 

Yes. 

Corporate transaction matters? 

A. Yes. 

Q. Labor matters? 

A. Employment law matters more than labor 

matters, yes. 

Q. Over the years what percentage of your 

time would you say involved General Cigar matters? 

A. I would estimate roughly 30 percent of 

my time I had spent on General Cigar. 

Q. And the other 70 percent went to other 

businesses of Culbro? 

A. Yes. 

Q. Would you say that was generally true 

for Mr. Wollen as well to your knowledge? 

A. 

Q. 

A. 

Q. 

Yes. Generally. 

Do you speak Spanish? 

No. 

Let me just ask you about a few people 

19 
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at Morgan & Finnegan and ask if you worked with 

them. 

Janet Dore? 

A. Yes. 

Q. Scott Greenberg? 

A. Yes. 

Q. Harry Marcus? 

A. Yes. 

Q. Dick Downey (phonetic) ? 

A. Yes. 

Q. Prior to 1993 were you involved in 

enforcing trademarks of General Cigar? 

A. Yes. 

Q. Do you recall which marks you were 

involved in enforcing? 

. A. No, not specifically. 

20 

Q. Do you recall any litigations to enforce 

any marks? 

A. I don't recall. 

Q. Do you recall any actions or steps you 

took to enforce the Cohiba mark prior to 1993? 

A. 

Q. 

A. 

Yes. 

What was that? 

I remember writing at least two letters 
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to a Florida company that was using the Cohiba 

trademark around 1992-1993. 

Q. 

A. 

Q. 

A. 

Q. 

You're not sure if it was 1992 or '93. 

I don't remember. 

Is this Mr. Castillo, the attorney? 

I believe so, yes. 

And it was a Florida company that was 

selling in Florida? 

A. Yes. 

Q. So to the extent the documents that I 

have have dates, those would be reflective of when 

you actually did the enforcement or did the, you 

'know, actually enforced, attempted to enforce 

General Cigar's rights to the Cohiba mark. 

MS. DORE: Could you rephrase the 

question? 

MR. GOLDSTEIN: Yes. 

Q. You're uncertain whether it was '92 to 

'93. To the extent that documents reflect when 

those letters were sent, that would reflect when 

that actually occurred? 

A. To the extent 

Q. If I have letters showing that it took 

21 

place in '93, would you agree that the work you did 
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was in '93? 

A. If I review the letter I will let you 

know if I agree or not. 

Q. Do you recall any other enforcement 

efforts by General Cigar in relation to its claims 

to the Cohiba mark prior to 1993? 

A. 

Q. 

I don't recall any specifically, no. 

And you don't recall anything specific 

you did on behalf of any other General Cigar mark? 

A. Not specifically, no. 

Q. If you could, would you say you took 

22 

action on behalf of a General Cigar mark ten times, 

twenty times, fifty times, prior to 1993? 

A. More than ten definitely, yes. 

Q. What would the typical practice be if 

you learned of an infringer? 

to '93. 

In the period prior 

A. I would research the infringement, get 

as much information from the sales department or 

the marketing department as possible about it. I 

would try to find out as much as possible about the 

company involved. Probably call up counsel, 

outside counsel, and depending on the situation, 

write a letter or take some other action. 
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Q. Did you ever resolve this through phone 

calls? 

A. I don't -- generally I_ believe, yes, 

there were many occasions where these kind of 

things were resolved through phone calls, but I 

don't specifically remember which ones they were. 

Q. Did you have any policies or procedures 

in place to attempt to locate potential infringers 

or did it come more in happenstance? 

MS. DORE: Objection, compound 

question. 

MR. GOLDSTEIN: Let me rephrase it. 

23 

Q. Did you have any practices or procedures 

in place to inform yourself of potential infringers 

of General Cigar products? 

A. Yes. 

Q. 

A. 

And they were? 

The sales and marketing departments 

would be on the lookout for such infringement. 

our outside counsel also would be periodically 

doing literature searches for those kinds of 

things. 

And 

Q. Did that change any time in 1992, 1993, 

or thereafter? 
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A. Yes. 

Q. Are you aware that Cubatabaco had 

registered the Cohiba mark in any countries outside 

of the United States prior to 1992? 

MS. DORE: Is your question whether he 

was aware 

MR. GOLDSTEIN: Let me strike the 

question. 

MS. DORE: prior to 1992 or whether 

they had done the registration before '92? 

Q. Prior to 1992 were you aware that 

Cubatabaco had registered the Cohiba mark in many 

countries around the world? 

A. Yes. 

Q. How did you become aware of that? 

A. I don't specifically remember. 

Q. Do you recall when you were aware that 

the Cohiba mark was registered in other countries? 

A. No. 

Q. Do you know if General Cigar did a 

trademark search of Cohiba at the time it 

originally applied for the Cohiba mark in 1978? 

A. I have no idea. I would think they 

would have. 
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Why would you think that? Q. 

A. That was the way things were done when I 

got there in 1983. We diligently would search 

before you do anything like that. 

assume they would have, yes. 

So I would 

Q. They would have done a U.S. trademark 

search? 

A. Yes. 

Q. Would you also say they would have done 

an international trademark search? 

A. Probably, yes. 

Q. Can you think of any reasons to register 

a mark with the U.S. trademark office without doing 

such a search? 

A. I am not sure I understand what you 

mean. 

Q. Why would someone register a cigar mark 

without doing such a search? 

someone might do that? 

Do you know why 

MS. DORE: Just anybody in general? 

MR. GOLDSTEIN: Anybody in general. 

A. No. 

Q. Would it be possible that someone might 

do that so that they wouldn't know whether the mark 
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was registered elsewhere? 

MS. DORE: Objection as to the form of 

the question. 

A. Anything is possible. 

Q. Do you have any knowledge as to whether 

any executive of General Cigar gave an instruction 

not to do a trademark search before the Cohiba 

trademark was applied for? 

A. No. 

Q. Would it be a surprise to you if you 

were to learn that someone had given such an 

instruction? 

Yes. 

Why is that? 

69 

A. 

Q. 

A. Why waste the money trying to register a 

mark if somebody has already got it? 

Q. 

A. 

Any other reason you would be surprised? 

The decision whether to do a search on a 

mark was a legal decision. 

Q. So the decision not to do a search would 

also be a legal decision? 

A. Initially, yes. 

Q. Would that have to be approved by 

somebody in the company? 
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A. No. But there wouldn't have been a 

decision not to do, to literally not do a search. 

Q. Have you ever heard of a company 

choosing not to do a search? 

MS. DORE: Heard of who? 

Q. Your company, General Cigar, choosing 

not to do a search before it applied for a 

trademark application. Before it filed a trademark 

application for a potential mark. 

MS. DORE: Are we talking U.S. or are 

we talking worldwide? 

MR. GOLDS TE IN: No, I am just asking 

if he is aware of General Cigar ever making 

the decision not to do a trademark search 

prior to applying for a particular mark. 

MS. DORE: Anywhere in the world, any 

mark? 

MR. GOLDSTEIN: I am asking, yes. 

A. I don't know. 

Q. Do you have any knowledge at Lorillard 

of Lorillard ever applying for a mark without doing 

a trademark search? 

MS. DORE: Objection as to relevance. 

A. I am not going to answer that 
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MS. DORE: Can you answer that 

question without disclosing privileged 

communications or the giving or seeking of 

legal advice? 

THE WITNESS: No. 

MR. GOLDSTEIN: Let's mark this as 

Plaintiff's Exhibit 87. 

(Plaintiff's Exhibit 87, document 

bearing Bates numbers GC 6298 - 6316, marked 

for identification, as of this date.) 

Q. I am showing you a document that's been 

marked as Plaintiff's Exhibit 87. It's Bates 

numbers GC 6298 through 6316. And my first 

question is, have you seen this document before? 

A. I don't remember. 

77 

Q. Do you recall a search, an international 

search for the Cubatabaco Cohiba mark being 

conducted by either General Cigar or its counsel? 

MS. DORE: Do y·ou recall? 

A. Yes. 

Q. Do you recall that such a search was 

conducted? 

A. I believe so, yes. 

Q. Again, do you know whether it was 
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have sought or given in the way of legal 

advice? 

A. The search was done to enable me to 

give legal advice. 

Q. Did you give legal advice relating to 

this search? 

MS. DORE: Yes or no. 

A. Yes. 

Q. As a result of your legal advice did the 

company make a decision not to apply for 

registrations of its Cohiba mark outside the 

country? 

MS. DORE: I am going to instruct you 

not to answer because 

Q. After you gave your legal advice did the 

company make a decision not to apply to register 

its Cohiba mark outside the United States? 

A. I believe so. 

Q. Has General Cigar ever challenged the 

validity of the Cuban Cohiba mark outside the 

United States in any country that you're aware of? 

A. 

Q. 

A. 

Give me a time period. 

At any time that you're aware of. 

No, not to my knowledge. 
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Q. When General Cigar registered its 

trademark in 1978 do you know if it was aware that 

the Cohiba mark was registered by Cubatabaco in 

other countries? 

MS. DORE: If you know. 

A. Again, I have no way of knowing that. 

would have expected them to have done some 

diligence on it. 

Q. 

A. 

For the reasons we earlier discussed? 

Yes. 

80 

I 

Q. Do you have any knowledge of the efforts 

by General Cigar to create a new Cohiba cigar blend 

for the Alfred Dunhill? 

MS. DORE: What time period? 

Q. When the cigar was I'm having trouble 

getting a time period, but if my records were 

correct, the cigar was first sold at Alfred Dunhill 

in either the end of '92 or '93. 

MS. DORE: You can answer. 

A. Yes. 

Q. What do you know about the effort to 

create a blend for that cigar? 

A. I know that there were efforts to create 

a blend for the -- a new blend for the cigar. 
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. A. Yes. 

Q. You went to Cuba in November of 1992; is 

that correct? 

A. Yes. 

Q. And the trademark application was 

December 30, 1992; is that correct? 

A. I believe so, yes. 

Q. The first sales to Dunhill were in 

December of 1992; is that correct? 

A. I don't remember. 

Q. Do you remember if they were about the 

time you went to Cuba? 

A. I really don't remember. 

Q. Do you have any knowledge of any 

shipments or sales to Dunhill prior to late 

November 1992? 

A. 

Q. 

A. 

Of the Cohiba --

Of the General Cigar Cohiba. 

I believe there were sales to Dunhill of 

Cohiba for many, many years before 1992, yes. 

Q. 

A. 

What is the basis for that statement? 

I remember looking at evidence, invoices 

and such, evidence of sales of the Cohiba brand in 

connection with the trademark infringement action 
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A. I don't remember. 

Q. Let me show you what was previously 

marked as Plaintiff's Exhibit 3. It says it's the 

premiere issue of Cigar Aficionado. 

Do you recall seeing that when it came 

out? 

A. Yes. 

Q. Even if you don't have a distinct 

recollection now, do you recall that you reviewed 

the article on "Cuba's best cigar"? 

A. Probably, yes. 

Q. Do you recall that, according to the 

magazine, that cigar was the Cuban Cohiba? 

A. I would have to read the article to know 

for sure, but I do remember that vaguely, yes. 

Generally, yes. 

Q. When you went to Cuba in November of 

'92, was that the only time you have ever been to 

Cuba? 

A. Yes. 

Q. How did it come about that you went to 

Cuba at that time? 

A. I was asked by General Cigar management 

to accompany Alfons Mayer on a trip for Hunters & 
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Frankau, I believe it's F-r-a-n-k-a-u, our European 

distributor, to gain knowledge generally of world 

tobacco situation. There was a conference going on 

in Havana at the time celebrating 500 years of 

tobacco, and we were to attend that conference. 

Q. Who asked you or told you to go? 

A. I don't recall specifically, but Edgar 

Cullman Sr. and Edgar Cullman Jr. and Ross Wollen 

as well as Alfons Mayer and David Burgh were 

involved in the decision. 

Q. Were you given any instructions other 

than to learn about the world tobacco industry? 

A. Yes. 

Q. What were those instructions? 

MS. DORE: Were the instructions given 

to you so that you could render legal 

advice? 

THE WITNESS: In part, yes. 

MS. DORE: Are there separate 

instructions when you say "in part"? 

THE WITNESS: No, same kind of 

instruction, but part of that was so that I 

could possibly render legal advice. 

MS. DORE: Can you identify the 
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subject matter of the instructions? 

THE WITNE SS : Yes. 

MS. DORE: OK. I will let him 

identify the subject matter. 

A. 

Q. 

A. 

Q. 

MR. GOLDSTEIN: We'll start with that. 

Potential business opportunities. 

In Cuba or elsewhere in the world? 

Both. 

Were you authorized to negotiate with 

any entities? 

A. No. 

Q. Who is Alfons Mayer? 

A. Alfons Mayer is the head tobacco buyer 

at leaf purchaser at General Cigar. I believe 

he is a vice president of leaf operations or 

international leaf operations. I don't know 
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currently what he is, but he was then very involved 

in the leaf purchase and blending functions of the 

company. 

Q. And he was well-known within the 

international cigar industry? 

A. Yes. 

Q. Had he been with General Cigar for many, 

many, many years? 
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A. Yes. 

Q. Do you know if he was in Cuba for 

General Cigar prior to the revolution? 

A. Yes. 

But he is not Cuban, is he? 

No. 

Q. 

A. 

Q. Was he with General Cigar that entire 

time, from before the 1960's straight on till at 

least when you left the company? 

A. I believe so, yes. 

Q. Did you have an OFAC license, license 

from the United States government to travel to 

Cuba? 

A. I don't believe we had a license. 

did clear it with the state department. 

We 
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Q. Am I correct that Hunters & Frankau paid 

for your trip? 

A. Yes. 

Q. And was that pursuant to your 

understanding of U.S. embargo regulations? 

A. Yes. 

MR. GOLDSTEIN: Off the record. 

(A luncheon recess was taken at 

12:30 p.m.) 
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A F T E R N O O N SESSION 

(Time noted: 1:55 p.m.) 

R O N A L D s MILSTEIN resumed and 

testified as follows: 

EXAMINATION BY (Cont'd.) 

MR. GOLDSTEIN: 

Q. Mr. Milstein, at the time you took your 

trip to Cuba what did you know about the Cuban 

Cohiba other than the article in Cigar Aficionado 

calling it Cuba's best cigar? 

A. I don't remember if I knew anything 

other than that. 

Q. Did you know at that time that it was a 

postrevolution brand? 

A. I don't know when I found out it was a 

postrevolution brand. 

Q. 

A. 

Q. 

But at some point you learned that. 

Yes. 

Did you know at the time you were going 

to Cuba that the cigar was associated with Fidel 

Castro? 

A. I believe I did at the time I was going 

to Cuba, yes. 

Q. You understood that the cigar had been 

98 
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created especially for Fidel Castro? 

A. Yes. 
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Q. And you understood that Fidel Castro had 

given out the cigar as diplomatic gifts to heads of 

state and other dignitaries? 

A. Yes. 

Q. And were you aware at that time that the 

Cuban Cohiba was being sold in other countries 

around the world? 

A. I think so, yes. 

Q. When you went down for this fifth 

centennial of the discovery of tobacco, were you 

aware that Cubatabaco was going to release a new 

line of Cohibas? 

A. I don't think I became aware of that 

until I got down there. 

Q. While you were there you learned that 

they were releasing this Linea 1492 line --

A. 

Q. 

A. 

Q. 

Yes. 

-- of certain new Cohibas? 

Yes. 

Did you learn more about Cohiba while 

you were in Cuba than you knew before you got 

there? 
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MS. DORE: Do you mean about the Cuban 

product? 

MR. GOLDSTEIN: About the Cohiba 

cigar. 

A. Yes, as a result of that event. 

Q. Did you learn that the Cubans held that 

cigar in very high regard? 

A. I knew that, I learned that they had 

high hopes for that product with the release of 

this Siglo, yeah, this new product. 

Q. Did you learn that the Cubans attached a 

special importance to the cigar because of its 

association with Fidel Castro? 

A. I think so, yes. 

Q. And they would boast that they 

considered the cigar to be the select of the 

select? 

A. I remember hearing that, yes. 

Q. How did it come about that you, that you 

were selected as the other person from General 

Cigar to go as opposed to, say, a senior executive 

or someone from marketing? 

A. I really don't remember why that was --

why that was decided. We were generally looking to 
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find out more about the world cigar market for 

expansion in Europe and other places, and I was 

very heavily involved with the international part 

of the business at that time from a legal point of 

view. So it would have made sense that I went, but 

I don't know why, exactly why that decision was 

made. 

Q. When you say you were heavily involved 

in the international part of the business, what 

kinds of things were you involved in 

internationally? 

A. In the Hunters & Frankau relationship, 

in selling General Cigar product overseas, involved 

with intellectual property matters as well as just 

business, commercial matters, the contract with 

Hunters & Frankau and that sort of thing. 

Q. I had asked you earlier if you recalled 

any enforcement activity for General Cigar brands 

overseas and I think you had said you didn't 

remember. 

A. 

right. 

Q. 

A. 

I didn't remember specifically, that's 

You don't remember anything further? 

No. 
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Q. Who else did you have international 

relations with other than Hunters & Frankau? I 

mean, were there other buyers for General Cigar 

products overseas? 

A. I think they were the exclusive at the 

time for international purchases, sales. 

Q. And you dealt with Simon Chase at 

Hunters & Frankau? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. And others. 

Do you know who Nicholas Freeman is? 

Yes. 

Did you deal with him? 

Somewhat, yes. 

Is he any relation to the Cullmans? 

Not to my knowledge. 

Did Hunters & Frankau invite 
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representatives of General Cigar to go down to Cuba 

with them? 

A. Yes. 

Q. And Hunters & Frankau picked up the 

entire tab, I think we established. 

A. Yes. 

Q. Do you have any documents from the U.S. 

25. government regarding your trip or did you receive 
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A. Yes. I have some independent 

recollection, but most of my recollection is 

sporadic, if you will, or scattered, of specific 

events and places and things. My memory was 
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refreshed by me reading those documents yesterday. 

Q. Do you recall meetings with Padron, 

P-a-d-r-o-n? 

A. 

Q. 

A. 

Yes. 

Do you recall when you met with him? 

There was a meeting, there was a 

breakfast meeting with Mr. Padron and Mr. Padron 

was at several cocktail party type events, 

including the Cohiba launch and the conference we 

were at. 

Q. He was a cohost of the conference; is 

that correct? 

A. 

Q. 

A. 

Q. 

That is right. 

Along with the head of Tabacalera? 

I believe that's right, yes. 

At this breakfast meeting do you recall 

who else was present? 

A. 

Q. 

A. 

Alfons Mayer. 

Just the three of you? 

I think there was another Cuban present. 
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Do you know who that was? 

I don't remember. 
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Q. 

A. 

Did you speak in English or Spanish? 

When he spoke to me he spoke in English. 

But most of the conversation was in Spanish between 

he and Alfons. 

Q. 

A. 

Q. 

Was somebody translating? 

No. 

Were you able to understand what was 

being said in the Spanish? 

A. No. 

Q. Did you have any knowledge of what was 

said in Spanish in the conversation? 

A. At the time it was being said? No. 

Q. And subsequently did Alfons tell you 

what Padron said? 

A. Yes. 

Q. So what you know of what Padron said is 

what Meyer told you he said. 

A. That's right. 

Q. Do you recall what Meyer told you he 

said? 

MS. DORE: We're talking about the 

Spanish parts of the conversation. 
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MR. GOLDSTEIN: Yes. 

A. I recall -- what I read yesterday about 

that was really the only thing I recall, was what I 

read in the memo about it. 

Q. What you recall now is what you read 

yesterday or you recall from reading the memo what 

Mayer told you? 

A. I recall from reading the memo what he 

told me. I don't have any independent recollection 

of it. 

Q. It's based on reading the memo 

yesterday. 

A. That's right, yes. 

Q. So whatever is in the memo is what you 

remember him telling you. 

A. That's right. 

Q. Do you recall what Padron said to you in 

English? 

A. I don't have any independent 

recollection of that. It's only what I read in the 

memo. And in my memo I believe there were 

references to conversations with Mr. Padron. 

Q. Do you recall how Mr. Padron's English 

was? 
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I don't. 

Do you recall how much of the 
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conversation was in English and how much of it was 

in Spanish? 

A. Most of it was in Spanish from my 

recollection. Because I remember sitting there 

thinking: I don't know what they're saying. What 

am I doing here? 

Q. 

A. 

Q. 

Do you know other foreign languages? 

No. 

Were there other company executives at 

General Cigar outside of sort of the product 

business like Mr. Mayer who were fluent in Spanish? 

Or at least conversant. 

A. I don't remember. Well, yes, let me 

take that back. There were a bunch of 

Spanish-speaking people involved in the Dominican 

Republic operation and in the Jamaican operation. 

Q. I meant outside of production. I was 

really talking about the corporate or marketing or 

legal. 

A. 

Q. 

A. 

Oh, I don't remember any. 

Alfons is Dutch; is that correct? 

Yes. 
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prepared texts? 

A. Yes, some of them were and some of them 

weren't. 

Q. Did Mr. Padron talk to you in English 

about potential partnership ventures with General 

Cigar in the event that the embargo was lifted? 

A. I don't believe so. I don't remember, 

but I don't believe so. If I can read my memos I'd 

have a better idea of what we talked about. 

Q. We'll get to the memos. 

You said you took notes. You had notes 

of the trip. 

A. 

Q. 

A. 

Yes. 

Do you recall when you took them? 

Yes, I'd go back to the hotel at night 

and recount the day. 

MR. GOLDSTEIN: Why don't we mark this 

first one here. 

(Plaintiff's Exhibit 88, memo dated 

11/16/92, Bates number GC 4833 - 35, marked 

for identification, as of this date.) 

Q. Showing you what marked as Plaintiff's 

Exhibit 88, it's a memo from Alfons Meyer to David 

Burgh dated November 16, 1992. 
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A. Yes. 

Q. Do you recall anything that was said 

different than what is in the memo? 

A. No. 

Q. Do you remember saying anything to 

Mr. Mayer about this idea, this potential joint 

venture? 

A. Yes. 

Q. What do you recall saying to him? 

MS. DORE: Exclude from your 

conversation 

A. Yes, I don't think I can answer that 

question. 

MS. DORE: from legal advice. 

A. I don't think I can answer that 

question without affecting the privilege. 

Q. Was the legal advice relating to embargo 

issues? 

A. Yes. 

Q. If you look at the last item, H, do you 

know who Alonso is? 

A. Yes. I don't remember his last name, 

but he was I believe an employee of General Cigar 

or a -- he had some relationship with General Cigar 
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else. 

MR. GOLDSTEIN: Why don't we mark this 

one as Exhibit 89. 

(Plaintiff's Exhibit 89, memorandum 

dated 11/17/92, Bates numbers GC 6446 - 456, 

marked for identification, as of this date.) 

Q. I show you what has been marked as 
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Plaintiff's Exhibit 89. It's a memo to David Burgh 

from Alfons Mayer and Ron Milstein. It's dated 

November 17, 1992, the day after the memo, 

Plaintiff's Exhibit 88. 

It's from both of you. 

prepared this memo? 

A. Alfons did. 

Do you know who 

Q. Did you review this memo before it was 

sent to Mr. Burgh? 

A. Yes. 

Q. Would it be fair to say that most of 

what's in this memo is from Alfons? 

A. Yes. 

Q. The discussions about tobacco, the 

product itself, the conditions, the quality, things 

like that, is that all from Mr. Mayer? 

A. Yes. 
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A. Yes, he was. 

Q. Number 33 where he writes, "General 

impression, slowish, quality, quality and quality, 

proud people, dedicated, at all areas," would you 

agree with his assessment? 

A. Yes. 

MR. GOLDSTEIN: Mark this as Exhibit 

90. 

(Plaintiff's Exhibit 90, memo dated 

11/25/92 with enclosed report of Cuba trip, 

Bates numbers GC 5964 - 5977, marked for 

identification, as of this date.) 

Q. I am showing you what has been marked as 

the Plaintiff's Exhibit 90. This is a memo from 

you to David Burgh dated November 25, 1992? 

A. Yes. 

Q. And you reviewed this document 

yesterday? 

A. Yes, I did. 

Q. Is that the first time you had seen it 

since you had given it to Mr. Burgh? 

A. Yes. 

Q. After giving this document to Mr. Burgh 

did you have any conversations with Mr. Burgh about 
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the contents of this document? 

A. Yes. 

Q. Do you recall what you discussed with 

him? 

A. I remember generally talking to him 

about the trip and the events that I went over in 

this memo in a very general way. 

Q. Do you remember talking to him about 

anything that's not in this memo? 

A. Yes. 

Q. What did you talk about that's not in 

the memo? 

MS. DORE: Exclude from your answer 

any privileged communications relating to 

either giving or seeking legal advice. 

A. The only thing I can say then is just 

generally we talked about Alfons and how Alfons 

knew everybody and everybody knew Alfons and how 

well-known he is generally in the industry, 

important he is in the industry. That's -- other 

than that, everything else was related to legal 

advice. 

Q. What topics of legal advice -- what 

topics did you discuss with him other than what's 
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MS. DORE: I will object to that one 

and instruct the witness not to answer. 

Q. What did you and Mr. Burgh talk about 

regarding the General Cigar registration in the 

United States? 

MS. DORE: Same instruction. 

Q. As a result of your conversations with 
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Mr. Burgh, was a decision made to file a trademark 

application for Cohiba here in the United States? 

MS. DORE: Let me hear the question. 

(A portion of the record was read.) 

MS. DORE: Answering that yes or no is 

consistent with what we have done before. 

A. 

Q. 

Yes. 

Was it your opinion that General Cigar 

had a need to register, apply to register its 

Cohiba mark? 

MS. DORE: Objection, instruct him not 

to answer. 

Q. What else did you and Mr. Burgh talk 

about regarding registering the General Cigar, 

applying to register the General Cigar Cohiba mark 

in the United States? 

MS. DORE: Answer only to the extent 
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you can do so without getting into the 

actual conversations and privileged 

communications. 

A. I don't think I can answer that. 

Q. Did you have a conversation about the 

General Cigar registration in the United States 

with anybody else other than Mr. Burgh after you 

returned from Cuba? 

MS. DORE: You can answer yes or no. 

A. Yes. 

Q. Who else did you discuss this with? 

MS. DORE: You can answer. 

A. Ross Wollen, Edgar Cullman Sr., Edgar 

Cullman Jr., Alfons Mayer, outside counsel. 
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Q. And the first conversation was sometime 

after the November 25, 1992 memo? 

A. I don't know. 

Q. Well, maybe I misunderstand you. I 

thought you had written this memo and then you had 

met with Mr. Burgh to discuss some of these matters 

arising out of your trip to Cuba. 

A. Yes. That's not to exclude my 

conversations earlier with others or even earlier 

conversations with Mr. Burgh about the trip to 
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Cuba. 

Q. So you had multiple conversations with 

Mr. Burgh about the trip to Cuba? 

A. 

Q. 

Yes. 

And multiple conversations with others 

about your trip to Cuba? 

A. Yes. 

Q. And in these conversations one of the 
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topics of discussion was General Cigar registration 

or application to register its mark. 

MS. DORE: You can answer yes or no. 

A. That was discussed in some of the 

conversations. 

Q. Can you tell me anything about those 

discussions about General Cigar's, about General 

Cigar applying to register its mark, Cohiba mark, 

with any of these people? 

In other words, are you putting a 

blanket privilege over that so we can avoid sort of 

topic-by~topic line-by-line questioning? 

In other words, is there anything you 

discussed with any of these people after you 

returned from Cuba regarding General Cigar's 

application for reregistering or registering its 
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Q. And this was based on notes you had 

taken? 

A. Yes. And my memory. 

Q. Did you talk to Mayer about anything in 

the memo before it went in, before you sent it to 

Mr. Burgh? 

A. I might have asked him for the spelling 

of some names and some places and things. 

probably the extent of it. 

That was 

Q. Was there a reason that you did it in 

such a, sort of a travelogy style? 

A. Yes, because that's the way I kept the 

log, the journal when I was there. Just because it 

was more or less to me going to be sort of a diary 

of the trip. 

Q. So according to this you arrived on 

November 1, 1992, and you came into Havana and you 

arrived in the late afternoon and you basically 

stayed at the hotel the first day; is that correct? 

A. 

Q. 

A. 

Q. 

That's right. 

The first day was the conference? 

Yes. 

November 2nd, and in the morning you met 

with someone from Tabacalera, being Juan Cortell? 
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Q. I see you went to these various places. 

And then back to the hotel. 

A. Yes. 

Q. And that situation. 

Now, at the dinner where you mentioned 

Jankees and Thomas 

A. Yes. 

Q. were there any Cubans present at that 

to the extent you can remember? 

A. Not at that dinner, I don't believe. 

No, I believe it was just us. 

Q. Do you recall any meetings with any 

Cubans that day that's not mentioned in your 

travelog? 

A. No. 

Q. Then if you look at November 3rd, 

"Election Day. We met with Padron for one hour 

over breakfast." 

Was that the breakfast you talked about 

before? 

A. Yes. 

Q. You believe it was just the three of 

you? 

A. Yes. 
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Q. And there's nothing here to indicate 

there was anybody else? 

A. Right. 

Q. Is your description here based on what 

Mayer told you he said? 

A. I don't think so. I think -- I remember 

him speaking to me in English about some things. 

And I think I remember him speaking to me about 

this trademark question that I asked generally, 

making clear the trademarks are not important, 

because I remember being very surprised when he 

said that and looking at him in a little bit of 

disbelief. But basically what he was saying is 

trademarks were not important because we have such 

great cigars. We can sell it under any name we 

want. It doesn't really matter what name it is. 

It is the Habana name, it is the Habana, it's the 

Cuban tobacco basically that will sell. 

And I remember thinking myself that that 

was a very strange point of view, if you will. 

But -- and I don't remember him talking much about 

the business. The companies that have the marks 

would have the right to -- would have to give the 

marks back to Cubatabaco and all of that kind of 
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discussion I think was with Alfons in Spanish. 

Q. You think he said in English to you we 

can sell, essentially we can sell our cigars on the 

fame of the Cuban tobacco? 

A. Yes, and that was in the context of 

talking about the Tabacalera/Cubatabaco trademark 

problem. That was a very hot issue to the 

conference. And I believe I asked him specifically 

about that, because I was interested from a legal 

point of view. It was an interesting topic for me. 

Q. 

A. 

Q. 

How was his English, do you recall? 

I think I remember his English was OK. 

Was it your understanding that, based on 

what Padron was saying and also what Cubatabaco was 

doing with the Europeans, was that the Cubans much 

preferred to JV with the Europeans with the known 

brands, were essentially saying that if we can't do 

that we're prepared to go without a brand, without 

a known brand? 

A. I don't really remember whether it was a 

preference situation or whether it was just sort of 

saying if we can't do it the way we've been doing 

it with them, we'll just do it on our own and the 

marks are really not what's important. It's the 
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Havana designation that's important. 

Q. Although to your knowledge the way 

Cubatabaco has done business is to use their 

well-known brands. 

MS. DORE: Well, I object to making 

reference to well-known brands. I am not 

sure which ones you're talking about. 

Q. Mr. Milstein, is it your understanding 

that by and large the Cubans have done business 

around the world either through their 

prerevolutionary marks or through a few 

postrevolution marks such as Cohiba? 

A. Yes, I think that's fair. 

Q. So to the extent that Padron may have 

been making statements that if it can't be done 

this way, we have the ability to go without brand 

names. 

MS. DORE: Is this a question? 

MR. GOLDSTEIN: I am asking if that's 

how he understood it. 

A. My understanding was that what he was 

saying was that they had such a good product that 

brand names didn't really matter that much. I'm 
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maybe talking a little bit defensively, because he 
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was in a bit of a dispute with his big trading 

partner on those brand names. So he might have 

been speaking a little bit defensively. 

Q. Do you recall him saying anything about 

sales in the American market at that breakfast to 

you in English? When I say sales to the American 

market, postembargo. 

A. No. 

Q. After this breakfast meeting you then 

had this tour of the Partagas plant? 

A. Yes. 

Q. And then in the conference for the rest 

of the day? 

A. Yes. 

Q. And what you describe here is what you 

recall from that? 

A. Yes. 

Q. And then there was another cocktail 

party? 

A. Yes. 

Q. And you say you spoke at length with a 

Cuban name Michael. 

A. Yes. 

Q. Do you remember that as the last name? 
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what you did and who you met with and who you 

talked to and things like that. 

A. Right. 

Q. When did you meet with Garrido? 

A. That's a good question. I have been 

thinking about that since I read this. I think I 

met him at the Siglo launch. And I think I spoke 
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to him very briefly in the plaza. It was sort of a 

courtyard-type setting in a very old building. It 

was one of the municipal buildings. And I believe 

I was introduced, it could have been by Mr. Padron 

himself, or I am not really sure, but it was some 

Cuban official introduced me to him and we spoke 

for about five to ten minutes very informally. 

And I think one of the reasons I think 

it was there is because that's where -- that was, 

what was the top of my mind was the Cohiba mark, 

because they were launching this new line extension 

and I was thinking about the U.S. Cohiba product, 

which would make sense to me now, that I would have 

brought it up to him at that time and said 

something like, you know, we own the mark in the 

United States. We're about to relaunch, or 

whatever. 
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around. 

Q. 

meeting? 

Milstein - Confidential 

Were you in an office somewhere? 

No. 

Outside? 

Right. 

Who else was there? 

Oh, there were hundreds of people 

But, I mean, who else was at this 
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A. I just think it was me and him. I don't 

remember I don't remember anybody else. 

Q. Well, who translated? 

A. I don't remember. I can't even remember 

if he spoke English or if there was a translator. 

I remember a woman who was with Cubatabaco legal, 

and come to think of it, maybe she translated. I 

just don't remember. Again, I am not sure if he 

even spoke English to me perhaps. 

He doesn't speak English? I just don't 

remember. It could have been there was a woman 

from the legal part of Cubatabaco that was there. 

Because I do remember some woman lawyer. 

Q. Do you remember her name? 

A. No. 
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Q. Was she a senior official with 

Cubatabaco? 

A. No. I don't think so. She was young 

and I think she was a lawyer. 

Q. 

A. 

Did she speak English? 

Yes. And I think I might have met her 
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at the conference and then perhaps saw her again at 

this event. 

Q. So is it possible she was the one who 

introduced you to Garrido? 

A. Yes, it's possible. 

Q. Do you recall her, sitting here today, 

do you recall her translating what you said to 

Mr. Garrido? 

A. No, I really don't. I am just 

speculating. I just have a memory of her. I think 

I, again, I think I met her at the conference and I 

think I have a memory of her at the event, and I 

believe that's when I met him, is putting it 

together. It's possible that she had something to 

do with our conversation. 

Q. Could you describe her for me at all 

other than young? 

A. No. 
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Q. Can you describe Garrido at all? 

A. No. I don't remember at all what he 

looked like. 

Q. 

A. 

Do you remember if he was young or old? 

I remember he was young, yes. I mean, 

not young, real young. He was about my age or so. 

I was young at the time. 

Q. Did someone from Cubatabaco authorize 

Garrido to set policy with you regarding 

Cubatabaco? 

A. I have no idea. 

Q. Was the meeting arranged in advance or 

was it sort of a spontaneous meeting? 

A. 

Q. 

It wasn't arranged by me in advance. 

To your knowledge was it arranged by 

Cubatabaco in advance? 

me. 

A. 

Q. 

A. 

Q. 

minutes? 

A. 

Q. 

I have no idea. It wouldn't surprise 

But you have no idea? 

I have no idea. 

And you say it was about five or ten 

Yes, it was a short discussion. 

Was it in the evening? 
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A. I believe the event was in the -- it was 

in the evening, yes. Although it was light out. 

was there all evening, I believe. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

rum drink? 

Q. 

A. 

Q. 

Were people drinking at this event? 

Yes. 

Had you been drinking? 

Probably. 

There were Mohitos everywhere? 

Yes. That was the rum -- is that the 

Yes. 

Yes. 

Do you recall if you had a couple of 

Mohitos at this point? 

A. I don't remember. I wasn't drunk if 

that's what you're asking. 

I 

Q. No, I am just asking if you had a couple 

of drinks. 

A. Maybe, maybe not. I was drinking mostly 

diet Coke, if I remember that trip. 

not feeling well. 

Because I was 

Q. Was the Cohiba launch very much a social 

event? 

A. Yes. And this meeting was very much a 
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social meeting in that it was a friendly sort of a 

chat rather than us sitting down around a 

conference table. 

Q. 

in English? 

A. 

speaking 

Q. 

A. 

Do you recall him speaking in Spanish or 

I don't recall. I cannot recall him 

I just don't remember. 

What did he say? 

My only recollection of what he said is 

contained in that redacted memo that I read 

yesterday. 

Q. I know, but what I am asking you is, if 

he spoke Spanish, what did he say. And if he spoke 

English, what did he say? You don't even recall if 

he spoke English or Spanish. 

A. Right. 

Q. You don't recall if what he said was 

translated. 

A. I don't recall. 

Q. So to your knowledge no Cubatabaco or 

Cuban government official authorized this meeting 

between you and Mr. Garrido. 

A. I have no idea. 

Q. Why do you even think it's Garrido? Did 
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you get a card from him? 

A. I don't remember. 

Q. Did this man that you spoke to at this 
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Siglo, Cohiba Siglo launch, did he give a speech at 

the conference? 

A. Which man? 

Q. This man that you say is Garrido. 

A. 

Q. 

A. 

Q. 

Oh. I don't think so. 

Were you at the conference? 

Yes. 

Why do you think it was Garrido? 

A. Where else would I have gotten his name 

from to put down in that memo if it was not 

Garrido? 

Q. 

A. 

Q. 

I have no idea. I am asking. 

Neither do I. 

Why do you think it's Garrido? 

what I'm asking you. 

That's 

A. Somebody must have introduced him to me 

as Mr. Garrido. 

Q. 

A. 

Q. 

Cubatabaco? 

Do you know who? 

No. 

How did you know he was a lawyer for 
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A. Somebody must have introduced him to me 

as a lawyer, saying that he's a lawyer from 

Cubatabaco. 

Q. Did you understand him to be a junior or 

senior person with Cubatabaco? 

A. I am not sure I thought about that or 

understood it one way or the other. 

Q. Did he tell you that he was authorized 

to speak for Cubatabaco? 

A. Not that I remember, no. 

Q. Did you query whether he had authority 

to speak for Cubatabaco? 

A. 

Q. 

No. Not that I remember. 

Could you during your trip to Havana 

have given up General Cigar's rights to any of its 

brand names? Did you have that authority? 

A. Did I get that authority or could I have 

gotten that authority? 

Q. Did you have that authority when you 

went down to Cuba? 

A. No. 

Q. Could you have given up General Cigar's 

rights to the U.S. Cohiba in the United States 

without authority from a higher official at General 
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Cigar? 

A. Legally? I don't know. I was an 

officer of the company. 

I don't know. 

I don't know. Legally 

153 

Q. On your trip in a conversation would you 

have been in a position to say, General Cigar is no 

longer interested in the Cohiba mark in the United 

states. You can have it. To any of the 

representatives there? 

A. You're asking me to speculate. I have 

no idea. 

Q. Would you have had a job when you came 

back if you then told your employers that you had 

done that with, say, Tabacalera? 

A. 

Q. 

brand? 

A. 

I have no idea. 

What if you had given up the Macanudo 

MS. DORE: Calls for speculation. 

Ha ha. I really don't know. I guess 

they wouldn't have been very happy. Ha ha. 

Q. Did you have any sense that Mr. Garrido 

was in a position to make any kind of binding 

statements about Cubatabaco's position vis-a-vis 

General Cigar's claim to ownership of the Cohiba 
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mark in the United States? 

A. I believe that he was speaking as an 

attorney for Cubatabaco, yes. 

Q. Is it your testimony that you honestly 

believed, assuming he said what you say he said, 

that he was in a position to acknowledge U.S. 

ownership of the Cohiba mark in the United States 

on behalf of Cubatabaco? 

A. Yes, I think he was talking in his 

position as an attorney for Cubatabaco when we 

discussed these things as I was talking in my 

position as an attorney for General Cigar. 
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Q. At this outdoor social gathering for the 

launch of the Cohiba? 

A. Yes. 

Q. You understood this was a cigar closely 

associated with Fidel Castro and Cuba? 

MS. DORE: Asked and answered. 

Q. I am asking at the time you spoke with 

Mr. Garrido, you understood this cigar was closely 

associated with Fidel Castro? 

A. Yes. 

Q. During your one-hour breakfast with 

Mr. Padron did you ask him whether Cubatabaco had 
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any --

(Telephone interruption followed by a 

recess was taken.) 

MR. GOLDSTEIN: 

Q. During your one-hour breakfast with 

Mr. Padron, did you ask Mr. Padron what 

Cubatabaco's position was with respect to General 

Cigar's ownership or claim to ownership of the 

Cohiba mark? 

A. No. 

Q. What was Mr. Padron's position with 

Cubatabaco, if you knew? 

A. I think he was president. 
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Q. 

A. 

He was higher ranking than Mr. Garrido? 

Yes. 

Q. Did you raise this topic at the Cohiba 

Siglo launch? 

A. 

Q. 

A. 

Yes. 

What did you say? 

I believe I said, you know, we own the 

mark in the United States for Cohiba. 

Q. 

A. 

Q. 

And what did he say? 

I believe he said, Yes, I know that. 

But you don't recall whether he said 
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that in Spanish or in English. 

A. I really don't recall. I just -- I 

don't recall a translator. I just don't remember. 

I don't remember. 

Q. 

A. 

Q. 

your memo? 

A. 

Q. 

Do you recall the woman saying anything? 

Not specifically, no. 

Do you know why you don't mention her in 

No. 

Do you know why you don't mention this 

event in your November 25th memo to David Burgh? 

A. No. 

Q. Do you know if you had notes of this 

meeting, of this conversation? 

A. Probably not. 

·Q. Did you ask him to enter into a written 

agreement acknowledging that General Cigar owned 

the Cohiba rights in the United States? 

A. No. 

Q. Did you tell anybody at Cubatabaco what 

Mr. Garrido said to you? 

A. No. 

Q. Did you tell any Cuban officials not at 

Cubatabaco what Mr. Garrido had said to you? 
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A. No. 

Q. Did you ever correspond with Mr. Garrido 

subsequent to that meeting? 

A. I don't believe so. I remember, I 

thought I wrote a letter to somebody in Cuba after 

that trip, but I don't remember to who. 

Q. Would that letter have been put in a 

file somewhere? 

A. 

Q. 

A. 

Yes. 

Someone at Cubatabaco? 

I just don't remember it. I just don't 

remember who it was. It could have been to our 

hosts at Hunters & Frankau. I just don't remember. 

Q. Did you ever meet with Duran, Jesus 

Duran? 

A. I don't believe so. 

Q. Did Mr. Garrido say I'm speaking on 

behalf of the company? 

A. No. Not -- not to my recollection. 

Q. After you said, We own the name in the 

United States, and he said, Yes, I know that, in 

either Spanish or English, what did you say after 

that? 

A. My only recollection is from my notes. 
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MR. GOLDSTEIN: Why don't we mark 

these. 

Q. Your only recollection of this 

conversation at all is from your notes. 

A. Yes. 

(Plaintiff's Exhibit 91, two-page memo 

dated 11/20/92, Bates numbers GC 5978 - 79, 

marked for identification, as of this date.) 

Q. Showing you what has been marked as 

Plaintiff's Exhibit 91, it's a two-page memo from 
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you to David Burgh dated November 20, '92. It says 

"ATTORNEY-CLIENT PRIVILEGED CONFIDENTIAL," and then 

it says "Observations about the opportunity to do 

business in Cuba in the future." There's something 

that's redacted. Then it says "Cohiba." There's 

some text. And then on the next page there's one 

line and then the word "redacted." 

Is this the memo you're referring to you 

say that's the basis for your recollection of this 

conversation? 

A. Yes. 

Q. In your memo there is no mention of this 

woman; is that correct? 

A. That's correct. 
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Q. After he said, Yes, I know that, what 

was the next thing that was said to your 

recollection? 
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A. 

would be 

My notes indicate that he said that we 

General Cigar would be free to sell the 

cigar under the Cohiba name in the United States. 

Q. You recall him using the words General 

Cigar would be free to sell a cigar under that name 

there or that's something you took to understand? 

A. That's what I understood from the 

conversation, yes. 

Q. 

A. 

But he didn't actually use those words. 

I don't remember. He might have. 

What hypothetical did you give him? Q. 

A. One that involved using their design for 

Cohiba along with our name mark for Cohiba. 

Q. When you say their design, do you mean 

the black and white checker and the gold and the 

letter --

A. Yes. 

Q. the lettering? 

Do you recall what you said to him? 

you just say, How about if we use your design? 

What if we use your design? 

Did 
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A. I think I said something more or less 

like that, yes. 

Q. Do you recall what he said? 

A. He took exception to it. He was not 

happy with that. 

Q. I can read that. But I am wondering 

what was said. 

A. That's all I remember. What I remember 

is from these notes, so I am reading them as I am 

speaking to you. 

Q. Do you recall if he took exception in 

Spanish or English? 

A. Again, I think it's English, but I just 

don't remember for sure. 

Q. And you have no recollection of what he 

said. 

A. That's right. 

Q. Now, here it says he asked you to 

correspond with him to avoid a problem with 

trademark infringement. 

Do you recall him saying that or just 

looking at the words you 

A. 

Q. 

I only recall what I am reading here. 

Did you say whether you would correspond 
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with him? 

A. I don't remember. 

Q. But you in fact did not correspond with 

him. 

A. I believe I did not. 

Q. Now, did he say I'm not threatening suit 

or did he simply not threaten suit? 

A. I can only surmised that from what it 

says here he did not threaten suit. 

Q. In other words, that he was silent on 

that question as opposed to saying, But I'm not 

threatening to sue you. 

A. Well, we then did speak about 

Cubatabaco's ability and willingness to file suit 

against others in policing its trademarks all over 

the world and he did tell me that they don't have 

the resources to do that on a regular basis. 

Q. Your recollection is he said to you we 

don't have the resources to do that on a regular 

basis. You can't recall if he said that in English 

or in Spanish. 

A. Again, I think it was in English, but I 

don't remember. Obviously he did then say to me 

that they had been successful on numerous occasions 
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in protecting their marks and the words "Havana," 

"Cuba" and "Habanos" and "Puros" in Europe. 

Q. Independent of that conversation were 

you aware of Cubatabaco's success in Europe in 

protecting its marks? 

A. I am not sure if I was or not. 

Q. Did you at some point become aware of 

that? 

A. I remember the problem that Cubatabaco 
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had with the trademarks used by Tabacalera, and I 

believe they were successful in stopping Tabacalera 

from using those trademarks in Spain for a time. 

Q. And then you recall or you don't 

recall, but according to your memo, "he declined to 

go after the maker of the Glory of Cuba cigar in 

the U.S. citing insufficient resources." Again, 

you just recall that from reading the document. 

A. Yes, I recall that from reading the 

document. 

(Telephone interruption followed by a 

recess.) 

BY MR. GOLDSTEIN: 

Q. Did you tell Mr. Garrido that there had 

been no sales of General Cigar's Cohiba in the 
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United States for the past four or five years? 

A. No. 

MS. DORE: For the record, it assumes 

facts not in evidence. 

Q. Did you tell him that General Cigar was 

planning on applying to register Cohiba mark in 

December '92? 

A. Not to my knowledge, no. 

Q. Do you know at the time you spoke to 

Garrido whether a decision had been made by General 

Cigar to file a trademark application for Cohiba? 

A. I don' t know. 

Q. Did you show him the lettering "Cohiba" 

that was ultimately adopted on the Dunhill box? 

A. No. 

Q. Did you tell him of the similarity 

between the lettering that ultimately was adopted 

by General Cigar and the lettering used by Cohiba? 

MS. DORE: Objection. 

A. No. 

Q. Do you recall anything else being 

discussed other than what is in your memo? 

A. No. 

Q. Did you provide this or a similar 
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written summary of that meeting to anybody other 

than David Burgh? 

A. I don't believe so. 
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Q. Did you tell anybody orally what you and 

Mr. Garrido had spoken about? 

A. Alfons. 

Q. In Havana? 

A. Yes. 

Q. Did you tell anybody else after you got 

back from Cuba? 

A. I don't remember specifically. I may 

have. 

Q. Did you tell anybody else in Cuba about 

your conversations? 

A. Besides Alfons? 

Q. Yes. 

A. No. 

Q. Anybody at Hunters & Frankau? 

A. I don't believe so. 

Q. Why did you not ask Cubatabaco to 

acknowledge Mr. Garrido's statements in writing? 

A. 

MS. DORE: Can I hear the question? 

(A portion of the record was read.) 

I didn't think it was necessary. 
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You met with an official of the Ministry 

of Agriculture of Cuba? 

A. I think he was at one of the lunches and 

the cocktail party I was at. 

Q. You refer to Mr. Estacion as the deputy 

minister of agriculture? 

A. Right. 

Q. Did you ask him what the Cuban 

government's position was with respect to General 

Cigar's claim to own the Cohiba mark in the United 

States? 

A. No. 

Q. Why did you raise it with Mr. Garrido 

but not with the president of Cubatabaco or the 

deputy minister of agriculture? 

A. As I said before, it seemed to be 

something appropriate since we were at the Cohiba 

event in Havana. 

Q. And that's why you raised it at that 

time. 

A. Yes. 

Q. Was Mr. Padron at that event? I mean, 

he gave a speech at that event; is that correct? 

A. Right. 
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But you didn't raise it with him at any 

of those breakfasts or any of those meetings you 

had with him. 

A. 

Q. 

That's right. 

Did you meet with him after you met with 

Mr. Garrido? 

A. 

Q. 

page 6453. 

I don't remember. 

Would you take a look at Plaintiff's 89, 

It's the thicker of the memos. It's 

the November 17th memo. 

A. OK. 

Q. That's the program and papers of the 

conference that you were at? 

A. Yes. 

Q. Do you see on November 4th the first 

speaker was Mr. Adargelio Garrido? 

A. Yes. 

Q. Do you recall him speaking at that 

conference? 

A. No. 

Q. On Plaintiff's Exhibit 91, what other 

topics, and for now we'll just leave it at that, 

what other topics are on this memo that were 

redacted? 
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Q. 

A. 

Q. 

people? 

A. 

Q. 

Milstein - Confidential 

I don't remember. 

Was it other brands? 

I don't remember. 

Does it discuss meetings with other 

I don't remember. 

Do you recall if any other Cubans are 

mentioned by name in this memo, even if you don't 

recall who they are? 

A. I don't remember what the rest of this 

memo was about. 

Q. Do you recall if it's giving solely 

legal advice? 

A. 

Q. 

A. 

I assume that it is. 

Why do you assume that? 

Because it's marked "ATTORNEY-CLIENT 

PRIVILEGED, CONFIDENTIAL," and because it's been 

redacted for purposes of this deposition. 

Q. The section on Cohiba though is not· 

redacted. 

A. Right. 

Q. It's your belief that that information 

is not attorney-client privilege. 
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A. I am not sure I have studied it in that 
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context. But my attorneys believe it is and 

therefore I do. 

Q. Did you give any business advice in this 

memo? 

A. I don't remember. 

Q. Do you recall any of the topics that are 

discussed in any other parts of the memo? 

A. No. 

Q. You don't know if it's about the embargo 

or trademarks or Europeans? 

A. I don't remember. 

Q. Did you ever give business advice to 

the company? 

A. It's hard to separate at times business 

and legal advice. I don't -- I wouldn't have given 

business advice without some legal reason to do it 

or some legal aspects of it, some aspect of it 

being related to my role as counsel to the company. 

Q. The information you gave regarding 

Cohiba was in regards to your role as counsel for 

the company? 

A. Yes. 

Q. And it was in part to provide legal 

advice to the company? 
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A. Yes. 

Q. To help the company formulate its 

position as to how to proceed within the law? 

A. Yes. 

Q. And based in part on this information 

the company made decisions about how it wanted to 

move forward with its Cohiba mark? 

A. 

Q. 

I believe so, yes. 

And you considered this part of the 

legal advice you gave to the company? 

A. I think this is a factual -- this is a 

169 

recitation of facts more than legal advice itself. 

Q. The reason you gave this recitation of 

facts is to help the company form, come to a 

conclusion both as a business matter and a legal 

matter as to how to proceed? 

A. Yes. 

Q. Do you recall or do you have any 

knowledge of a communication between Mr. Cullman 

Jr. and Nicholas Freeman at Hunters & Frankau 

regarding the Cohiba trademark issue? 

A. Not specifically, no. 

Q. Let me show you a letter and just ask 

you if you have any knowledge of either the letter 
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A. I don't recall. 

Q. So sitting here today, you just don't 

remember whether Freeman went ahead and presented 

something to Padron and Padron responded and 

General Cigar knew about it. 

A. I don't remember. 
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Q. Who else at General Cigar would have had 

knowledge of this initiative from General Cigar to 

Mr. Freeman besides you and Mr. Cullman? 

A. I would suppose, though I don't know for 

sure, that Mr. Burgh would have, Mr. Wollen, 

Mr. Cullman Sr. and Alfons Mayer. 

Q. Do you know why General Cigar made this 

initiative towards Mr. Freeman? 

A. Again, Mr. Freeman had a good 

relationship with Mr. Padron. 

Q. But do you know why General Cigar was 

seeking Cubatabaco's position on this? 

A. 

Q. 

A. 

To avoid a lawsuit. 

What lawsuit was it concerned about? 

Concerned about the designs to be 

implemented in connection with the use of the mark 

Cohiba. 

Q. Whether or not it was actually shown to 
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Mr. Freeman, do you know if it was planned to be 

shown to Mr. Freeman? 

A. I don't remember. 
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Q. Do you remember seeing proposed designs 

that used the checkerboard of the Cuban Cohiba? 

A. For the General Cigar Cohiba? 

Q. Yes. 

A. I remember proposals similar to that, 

yes. 

Q. Showing you GC 6769 through 6774, are 

these some of the proposals for the General Cigar 

Cohiba that you recall seeing, if you would look 

through those pages? 

A. Yes. 

Q. Is that what each one of those pages 

are? 

A. Yes. 

Q. Do you recall now whether you saw that 

after you came back from Cuba or before? 

A. No. 

Q. Do you know if these, that those pages 

were what was planned to be shown to Mr. Freeman or 

for Mr. Padron to review? 

A. I don't remember. 
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Q. And you don't remember whether there 

were like boxes or anything like that, you know, 

cigar boxes for Mr. Freeman? 

A. 

Q. 

A. 

I don't remember. 

Or the cigars themselves. 

I don't remember. 
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Q. Do you have any other recollection about 

General Cigar's initiative towards Nicholas Freeman 

regarding presenting its Cohiba design to 

Cubatabaco? 

A. I don't remember. 

Q. Did General Cigar reach out to anybody 

else other than Mr. Freeman to communicate its 

design to Cubatabaco? 

A. 

Q. 

I don't believe so. 

We have previously marked this as 

Plaintiff's Exhibit 2, and all I am going to do, 

ask, is whether you would identify this as the 

December 30, 1992 trademark application by General 

Cigar for Cohiba. 

A. 

Q. 

A. 

Q. 

Yes. 

Is that your signature on the last page? 

Yes. 

And your title there, assistant 
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secretary of General Cigar Co. Inc. 

A. Yes. 

Q. You had that title? 

A. Yes, I did. 

Q. And you participated in your capacity as 

an attorney in the preparation of this application; 

is that correct? 

A. Yes. 

Q. Was this an application for design or an 

application for word and design? 

A. It's an application for a mark, "COHIBA, 

in block letters. 

Q. Do you understand whether that was an 

application for design only or for also the word 

Cohiba? 

A. My understanding is it was an 

application for the word in a type style block 

letters. 

Q. Why did General Cigar reregister the 

mark, if it had already registered it in 1978? 

MS. DORE: If you can answer that 

without exposing privilege or legal advice 

given. 

A. To register the mark in block letters. 
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A. As a business matter I don't think I 

would charac~erize it as force or require. General 

Cigar owned the mark. Cuba had to sell it through 

General Cigar since General Cigar owned the mark. 

So it was not a force or coercion situation at all~ 

It was the only way Cubatabaco could have sold a 

Cohiba product in this country. 

Q. Am I correct that there was discussion 

at General Cigar that if the embargo was lifted, 

rather than selling the Dominican Cohiba they would 

try to use their leverage with the name, their 

leverage over Cuba with the name, to require Cuba, 

if they wanted to sell Cohiba in the United States, 

to go through General Cigar? Is that not correct? 

A. 

Q. 

A. 

I couldn't characterize it that way, no. 

How would you characterize it? 

That if the embargo was lifted it was 

the opportunity for General Cigar to sell Cuban 

cigars under their name Cohiba, that they would try 

to cut a deal to get the Cuban cigars in order to 

sell the Cuban cigars under the name Cohiba. 

Q. Was it your understanding that at that 

point they would have abandoned the Dominican 

Cohiba? 
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MS. DORE: If you have any 

understanding apart from seeking legal 

advice. 

A. I would think from a business 

perspective if they can sell a Cuban cigar under 

the name Cohiba, they wouldn't be selling a 

Dominican cigar at the same time under the name 

Cohiba. It would not be a good business move. 

Q. Because Cuban Cohibas would be more 

desirable in the marketplace. 

A. Perceptually, yes. 
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Q. Let me show you what has previously been 

marked as Plaintiff's Exhibit 43. This is a fax 

from John Rano to you, December 1993, attaching I 

believe it's seven pages of invoices from 1982 to 

1983. Do you know why he sent you those? 

A. Not specifically. I think it was in 

connection with the Florida trademark infringement 

problem. 

Q. Again, not all of this is designed to 

be a memory test. Let me show you Plaintiff's 

Exhibit 44. That is a letter from you. It's dated 

December 22, '93, a couple of days after this fax, 

from you to this Angel Castillo in Miami, Florida 
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questions for this witness at this time. 

believe we may very well have motion 

practice and what will be will be. 

MS. DORE: I have some questions. 

(A recess was taken.) 

EXAMINATION BY 

MS. DORE: 

I 

Q. Mr. Milstein, I would like to show you 

204 

what Mr. Goldstein marked previously as Plaintiff's 

Exhibit 84. 

A. Yes. 

Q. Was it General Cigar and Culbro's 

practice to prepare and file documents such as this 

Section 8 and 15 declaration in an accurate and 

truthful manner? 

A. Yes. 

Q. Is it your opinion that Mr. Whitehill 

and the people who prepared this document were 

truthful? 

A. Absolutely. 

Q. Could you take a look at what was marked 

as Plaintiff's Exhibit 91. That's the redacted 

memo. 

A. Yes. 
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Q. At the time you wrote this memorandum 

was it your intention that the information set 

forth here be accurate? 

A. Yes. 

Q. Were these accurate statements at the 

time you made them? 

A. Yes. 
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Q. Do you have any reason today to believe 

that any of these statements were not accurate? 

A. No. 

Q. In the middle of the paragraph there's a 

reference to a request from Mr. Garrido to 

correspond with him to avoid a problem with 

trademark infringement. Do you see that? 

A. Yes. 

Q. What did you understand the reference to 

trademark infringement to be to? 

A. Infringement of their design mark. 

Q. By the design mark do you mean the 

checkerboard and the Indian head and the yellow and 

black color scheme? 

A. Yes. 

Q. Do you include in that the word 

"Cohiba"? 
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A. No. 

Q. Let me ask you another question about 

your visit to Cuba. The specific event at which 

you had the conversation with Mr. Garrido referred 

to PX 91. That was an event devoted to the Cohiba 

cigar, was it not? 

A. Yes, it was. 

Q. Were there any other events at this 

conference or during your stay in Havana that were 

related to the Cohiba brand or product? 

A. 

Q. 

A. 

Q. 

Not to my recollection. 

Could you take a look at PX 92. 

Yes. 

Can you tell me what was being referred 

to in referring to designs in packaging or the 

package and brand design? 

A. I would call, I would refer to that as 

the trade dress. 

Q. By the trade dress are you referring to 

the checkerboard design with the Indian head and 

the black and yellow and I think it's gold color 

scheme? 

A. I was referring to any designs that 

General Cigar was considering for the trade dress 
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that would not conflict with what you just 

described, the trade dress of -- owned by 

Cubatabaco. 

Q. Were you seeking any input from 

Mr. Padron about General Cigar's right to use the 

name Cohiba? 

A. No. 

MS. DORE: That's it. 

BY MR. GOLDSTEIN: 

Q. Did you discuss these questions and 

answers with Ms. Dore during the break after' I 

finished my questions? 

A. 

Q. 

Yes. 

Do you know if the statement in the 

Section 8 and 15 declaration, that the mark has 

been in continuous use in interstate commerce for 

five consecutive years from February 17, 1981, to 

the present, that being June of 1986, do you know 

if that's a true statement? 
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A. Personally I don't know if that is true. 

But if it's being sworn to by an officer of the 

company, then I believe it to be true, yes. 

Q. But you don't have any independent basis 

for the truth or falsity of that statement. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

208 

Milstein - Confidential 

Only that I know the person who signed 

it and the procedures that the company would 

employ. 

Q. If there was memos in the company files 

that said the product was not used in commerce, a 

memo dated 1982, for example, that said the product 

was not used in commerce, would that memo have been 

reviewed prior to a statement like that being made? 

A. I believe it would have. 

Q. How do you know that this letter to 

Mr. Padron was not intended to address the word 

"Cohiba"? 

A. I think it says clearly, it talks about 

the design. 

Q. So your knowledge is based on what's in 

the letter or is it based on discussions within the 

company? 

A. 

Q. 

A. 

letter. 

Q. 

A. 

Q. 

Both. 

What discussions in the company? 

The discussions that led up to this 

What was discussed? 

I am not sure I can 

I think you just opened the door. 
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THE WIT NE S S : Yes, I believe I 

reviewed that letter with Mr. Cullman. 

MS. DORE: That's it. 

MR. GOLDSTEIN: Nothing other than the 

reservation I made earlier. 

(Time noted: 5:20 p.m.) 

RONALD S. MILSTEIN 

Subscribed and sworn to before me 

this !J!f., day of 4--' 2000. 
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STATE OF NEW YORK 

ss. 

COUNTY OF SUFFOLK 

I, THOMAS R. NICHOLS, a Notary Public 

within and for the State of New York, do 

hereby certify: 

That RONALD S. MILSTEIN, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and that such 

deposition is a true record of the testimony 

given by the witness. 

I further certify that I am not 

related to any of the parties to this action 

by blood or marriage, and that I am in no 

way interested 1n the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 22nd day of June, 2000. 

THOMAS R. NICHOLS 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition Transcript of Ronald S. Milstein, 
designated under Fed. R. Civ. P. 30(b)(6) and 45, dated July 10, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

---------------------------------------x 

VOLUME II 

DEPOSITION OF RONALD S. MILSTEIN 

New York, New York 

Tuesday, July 10, 2001 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 123615 

97 Civ. 8399 (RWS) 

ORIGINAL 

: 1 

ｾ＠

E S QUI R ETM 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

July 10, 2001 

9:38 a.m. 

Volume II Rule 30(B) (6) and 45 

deposition of RONALD S. MILSTEIN, held at 

the offices of Rabinowitz, Boudin, Standard, 

Krinsky & Lieberman, P.C., 740 Broadway at 

Astor Place, 5th Floor, New York, New York, 

pursuant to Notice, before Annette Arlequin, 

a Notary Public of the State of New York. 
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1 

2 APP E AR AN CE S: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

BY: 

740 Broadway, 5th Floor 

New York, New York 10003-9518 

DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: JANET DORE, ESQ. 

-and-

LATHAM & WATKINS 

BY: 

885 Third Avenue 

New York, New York 10022-4802 

ELENA C. NORMAN, ESQ. 

23 AL S 0 PRE SE NT: 

24 

25 A. ROSS WOLLEN, ESQ. 
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R O N A L D s. M I LS TE IN, called as 

1 

2 

3 

4 

a witness, having been previously sworn by a 

Notary Public, was examined and testified as 

5 follows: 

6 CONTINUED EXAMINATION 

7 BY MR. GOLDSTEIN: 

8 Q. Mr. Milstein, you understand this is 

9 a continuation of your prior deposition in this 

10 case? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Yes. 

And are. you still at Lorillard? 

Yes. 

And are you still the vice president 

15 and the general counsel? 

16 

17 

A. 

Q. 

18 today? 

19 

20 

21 

A. 

Q. 

A. 

Yes. 

Now, are you being paid for your time 

Yes. 

And how much? 

I don't remember what I charged them 

22 last time, but it will be the same charge as 

23 last time. 

24 Q. Some several hundred dollars per hour 

25 kind of charge? 



Milstein 1 

2 A. Yes, and if you measure it with the 

3 amount of vacation time that I need to take from 

4 my employer. 

5 Q. And did you bill them for your prior 

6 deposition? 

7 A. Yes. 

8 Q. And did they pay you? 

9 A. Yes. 

10 Q. And do you recall how much? 

11 A., I don't recall exactly. It was 

12 around $2,000 and that was with the 

13 reimbursement of airfare, hotel and ~xpenses. 

14 Q. Did you review any documents in 

15 preparation for this depositicn? 

16 

17 

A. 

Q. 

Yes. 

And do you recall generally the 

18 nature of the documents you reviewed? 

19 A. Yes. They were memos from me and to 

20 me, letters and correspondence generally during 

21 the time period I was at General Cigar in 

22 dealing with the Cohiba issue. 

23 Q. Now since you were deposed, General 

24 Cigar, you understand, produced some documents 

25 to us that had previously been withheld on the 
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1 

2 

3 

4 

5 

6 

7 

8 

grounds of 

A. 

Q. 

documents 

previously 

A. 

Q. 

Milstein 

privilege. 

Yes. 

Was it your understanding that the 

reviewed were documents that were 

claimed to be privileged? 

Yes. 

Did you review any other types of 

9 documents; in other words, documents that didn't 

10 appear to you to have any attorney-client or 

11 work product type claim? 

12 

13 

A. 

Q. 

14 transcript 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Nothing that I hadn't seen before. 

Did you read your deposition 

Yes. 

-- in preparation for the deposition? 

Yes. 

And did you read any other deposition 

19 transcripts? 

20 

21 

A. 

Q. 

No. 

Did you have any conversations with 

22 anyone other than counsel representing you here 

23 today as part of your preparation? 

24 A. Yes. There was a counsel from 

25 Latham --
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1 

2 

3 

Q. 

A. 

4 Mr. Wollen. 

5 Q. 

Milstein 

Right? 

present at the meeting and 

But you didn't have any conversations 

6 with General Cigar non-attorneys about their 

7 depositions or the kinds of questions you might 

8 be asked? 

9 A. No. 

10 Q. Do you recall if you reviewed the 

11 series of letters in 1989 concerning trade 

12 dress? 

13 

14 

A. 

Q. 

Yes. 

Let me show you what we marked 

15 earlier as Plaintiff's Exhibit 371, which is an 

16 April 4, 1989 letter from you to Mr. Greenberg, 

17 Scott Greenberg at Morgan & Finnegan. 

18 

19 reviewed? 

20 

21 

A. 

Q. 

Is this one of the documents you 

Yes. 

Did you recall this letter when you 

22 reviewed it? 

23 

24 

A. 

Q. 

No. 

Did your review of the letter in any 

25 way refresh your recollection of matters related 
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1 Milstein 

2 to the Cohiba trade dress at this time? 

3 

4 

A. 

Q. 

Yes. 

In the beginning you write under 

5 there's "Re Cohiba design," then you write, "As 

6 we discussed, I enclose a copy of the proposed 

7 designs for trademark registration to accompany 

8 our Cohiba word mark." 

9 Do you see that? 

10 

11 

A. 

Q. 

Yes. 

And the design that's attached is, in 

12 fact, the Cuban Cohiba trade dress; is that 

13 correct? 

14 

15 

16 

17 

A. 

Q. 

A. 

.... 

That's right. 

Where did this idea come from? 

I don't specifically recall. 

However, the fact that John 

18 McLaughlin and David Burgh are copied on the 

19 letter leads me to believe that they were 

20 involved in the decision to go forward with 

21 this. 

22 Q. Do you recall being asked by someone 

23 at General Cigar to ask someone at Morgan & 

24 Finnegan to register these design marks? 

25 A. Not specifically. 
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1 

2 Q. 

3 correct? 

4 

5 

A. 

Q. 

Milstein 

This was not your idea; is that 

That's correct. 

This is something someone at General 

6 Cigar presented to you and said, you know, do 

7 this task? 

8 

9 

A. 

Q. 

Yes. 

Do you recall any discussions at 

10 General Cigar at the time, prior to 

11 communicating with Mr. Greenberg, about this 

12 proposed application to register these design 

13 marks? 

14 A. Not specifically, but generally I 

15 remember the discussions that were held related 

16 to the use of a trade dress identical to or as 

17 similar as possible to the Cubatabaco trade 

18 dress for Cohiba. 

19 Q. And you recall discussions that 

20 that's what some people, certain people at 

21 General Cigar wanted to do? 

22 A. Yes. 

23 Q. And you believe that that was 

24 Mr. Burgh and Mr. McLoughlin? 

25 A. Yes, I believe Mr. Burgh and 
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1 

2 

Milstein 

through that period. During that whole period I 

3 believe we were looking at doing something more, 

4 better, different with Cohiba. 

5 Q. Let me stay with this time frame as 

6 specific as we can and, you know, we can broaden 

7 it out more generally without a reference to 

8 time frame of that's where we go. 

9 Why did, in this April 4, '89 letter, 

10 why did General Cigar want to register the 

11 design of the Cuban Cohiba? 

12 A. I believe management thought it would 

13 be an appealing marketing proposition to be as 

14 closely aligned with the Cohiba that was selling 

15 all over the world as the Cuban brand was, and 

16 that in the future if the embargo fell, that 

17 General Cigar would be in a position to market 

18 and sell, distribute the Cohiba cigar, the Cuban 

19 Cohiba as its own product. 

20 Q. Based on your conversations at that 

21 time, meaning in '89, was there an understanding 

22 that there was recognition within the American 

23 market of the Cuban Cohiba trade dress? 

24 

25 

A. I don't know what the understanding 

was with respect to the Cuban trade dress. I 
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1 Milstein 

2 only know that I was, I was asked by one of 

3 these people, presumably David Burgh or John 

4 McLoughlin, to seek a trade dress for our own 

5 product that was similar to it. I don't know 

6 the extent that it was a mark that was well 

7 known or not at that point. 

8 Q. Did you yourself have any 

9 understanding about what the view of General 

10 Cigar was in terms of using the Cuban Cohiba 

11 trade dress sold outside the United States? 

12 Strike the question. 

13 Was it your understanding that 

14 General Cigar thought that it wouid be 

15 advantageous to sales in the United States to 

16 use the Cuban Cohiba trade dress? 

17 A. Yes. I think that's a fair 

18 presumption, yes. 

19 Q. And do you have any understanding 

20 about whether General Cigar thought, when I say 

21 General Cigar, obviously I'm talking about 

22 individuals, had a belief that the Cuban Cohiba 

23 trade dress was recognizable to a certain 

24 segment of the American cigar consuming public? 

25 A. I really don't remember whether they 
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1 Milstein 

2 did or not or whether the maJor thrust of this 

3 was present exploitation, if you will, of the 

4 Cuban trade dress or looking to the future, if 

5 the embargo fell, that we would be able to 

6 use -- we would have the trade dress and thereby 

7 have leverage to have Cuba deal with us on the 

8 Cohiba cigar. 

9 Q. Do you know if there was any contact 

10 with the Cubans at this time about using the 

11 Cohiba trade dress? 

12 A. I don't know if there was or there 

13 was not. There certainly was not by me. 
ｾ＠

14 Q. Are you aware of any internal 

15 discussions at General Cigar as to whether or 

16 not in '89 to contact the Cubans? 

17 A. Not that I recall. 

18 Q. Do you recall whether you had a view 

19 at the time as to whether it would be, when I 

20 say okay, appropriate to use the Cubatabaco 

21 Cohiba trade dress in the United States? 

22 MS. DORE: Which time are we talking 

23 about? 

24 MR. GOLDSTEIN: When he wrote the 

25 letter. 
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1 Milstein 

2 BY RIGHTl: 

3 Q. In other words, when you wrote the 

4 letter in April of '89, you were not aware that 

5 the Cubatabaco had registered a trade dress 

6 similar to its Cuban Cohiba trade dress; is that 

7 correct? 

8 

9 

A. 

Q. 

That's correct. 

You subsequently learned that under a 

10 different name, Behique, it had registered a 

11 trade dress similar to its Cohiba trade dress? 

12 

13 

A. 

Q. 

Yes. 

At the time you wrote the letter, did 

14 you have a view as to whether it would be 

15 appropriate to use the Cuban Cohiba trade dress 

16 in the United States without the permission of 

17 the Cubans? 

18 A. Well, I was obviously seeking advice 

19 about that from Mr. Greenberg, so I'm not sure I 

20 had a view when I wrote the letter. I asked 

21 him, "Let me know if this presents a problem," 

22 which was seeking his advice on it. 

23 I guess my assumption was since they 

24 didn't sell here, that there shouldn't be a 

25 problem with using the trade dress here, just 
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1 Milstein 

2 like it wouldn't be a problem with using, you 

3 know, the trademark that we owned because they 

4 weren't selling here. I guess that was my 

5 starting assumption, but I of course was seeking 

6 his advice on it. 

7 Q. Do you recall having any view at that 

8 time as to whether your prior registration of 

9 the word mark gave you rights to the trade 

10 dress? 

11 

12 

A. 

Q. 

I don't remember. 

Do you _recall if you had any 

13 conversations with Mr. Greenberg, prior to 

14 sending him the letter, on this topic? 

15 A. I don't recall that we did, but we 

16 must have since I start the letter out "As we 

17 

18 

discussed. 

Q. 

II 

Do you recall any of those 

19 discussions? 

20 A. 

21 Q. 

22 anyone 

23 letter? 

24 A. 

25 Q. 

else 

No, I do not. 

Do you recall any discussions with 

at Morgan prior to sending the 

I don't. 

Do you know why the topic came up at 
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1 Milstein 

2 this time; in other words, in spring of '89? 

3 Was there a triggering event or something you 

4 recall that led to the request? 

5 

6 

A. 

Q. 

I don't recall. 

At the time, do you recall any media, 

7 not really literature, articles in the press 

8 concerning the Cuban Cohiba? 

9 A. I don't recall. 

10 Q. The next document I have is an April 

11 20th letter, about two weeks later, from 

12 Greenberg to you. 

13 -Do you recall any conversations with 

14 him prior to receiving the letter? 

15 

16 

A. 

Q. 

No. 

Why don't I have you then look at the 

17 letter which we previously marked as Plaintiff's 

18 395. 

19 Did you review this document in 

20 preparation for your deposition? 

21 

22 

A. 

Q. 

Yes. 

And did you recall the document when 

23 you read it? 

24 

25 

A. 

Q. 

Yes. 

And did it refresh your recollection 
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1 Milstein 

2 about these events or these matters? 

3 

4 

A. 

Q. 

Yes, somewhat. 

In the letter, it's dated April 20th, 

5 1989, it's from Mr. Greenberg to you and the 

6 Bates numbers at the bottom are GCP 270 to 271. 

7 

8 

In the re line -- let me ask you this: When you 

read the you read the April 4th letter, did 

9 you read it yesterday? 

10 A. Yes. 

11 Q. And you read this letter yesterday? 

12 A. Yes. 

13 Q. Right after it? 

14 A. Yes. 

15 Q. Was it your view that this letter was 

16 responding to that April 4th letter? 

17 A. I don't think so. 

18 Q. Okay. Did you believe this letter 

19 was responding to a different letter you wrote? 

20 A. I don't know if it's responding to a 

21 different letter or if it's responding to a 

22 different question that I might have asked Scott 

23 to research concerning the Cuban marks. 

24 Q. Do you recall asking him anything in 

25 addition to what's in the April 4th letter? 
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2 

3 

A. 

Q. 

Milstein 

I don't recall. 

Do you recall asking him to do 

4 something more general than look into the 

5 registration of the Cuban Cohiba trade dress 

6 regarding Cuban marks? 

7 A. I don't recall. 

8 Q. But having read the two letters 

9 together, it struck you that this letter was 

10 responding to something more than your April 4th 

11 letter or something other than your April 4th 

12 letter? 

13 A. Something different than the April 

14 4th letter, yes. 

15 Q. In the re line, "Proposed use and 

16 registration in the U.S., universal charge of 

17 marks used abroad by Cubatabaco," do you know 

18 what that's referring to? 

19 A. No, I don't. 

20 Q. Do you know what he's referring to by 

21 "universal charge"? 

22 

23 

A. 

Q. 

No, I don't. 

Are you aware of any project, and I 

24 use the word "project" loosely, at General Cigar 

25 regarding maintenance, regarding sort of 
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1 Milstein 

2 monitoring the Cubatabaco marks around the 

3 world? 

4 A. Monitoring for what purpose? 

5 Q. Well, I'm not sure. 

6 Being aware of where Cuban marks --

7 Cuban brand cigars are being sold, where they're 

8 being registered, whether there's contests, 

9 legal challenges. 

10 A. Generally we tried to keep aware of 

11 the Cuban marks that we owned. The marks that 

12 were owned by General Cigar, they were also 

13 owned by Cubatabaco in other parts of the world, 
ｾ＠

14 but I'm not sure if in this time period we were 

15 looking at that or if it was at a later time 

16 period. 

17 Q. Do you recall what was done, whether 

18 it was this time period or a later time period? 

19 A. I don't recall specifically. I 

20 believe there was some searches done in 

21 different countries to see who owned the marks 

22 that General Cigar held in the United States 

23 that we thought Cubatabaco might have held in 

24 other places in the world, but I don't remember 

25 specifically what was done. 
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1 

2 Q. 

Milstein 

Do you know if there was a file at 

3 Morgan & Finnegan concerning sort of this "Re: 

4 Proposed Use and Registration in the U.S. of 

5 Marks Used Abroad by Cubatabaco"? 

6 

7 

A. 

Q. 

No, I don't know. 

Do you know what marks Mr. Greenberg 

8 is referring to? 

9 A. I can only read the letter, and my 

10 understanding is that he's talking about the 

11 possible use and registration in the United 

12 States of trademarks owned and used abroad by 

13 Cubatabaco. 

14 Q. But you don't have any sense of what 

15 specifically he's referring to? 

16 

17 

A. 

Q. 

No. 

Okay. And do you recall having any 

18 discussions with him about that, about this 

19 letter or the contents of the letter? 

20 A. Not specifically, no. 

21 Q. Did you read -- he attached the cases 

22 that he sent to you. 

23 

24 

25 

A. 

Q. 

Do you recall receiving the cases? 

I don't recall. 

Do you recall if you reviewed the 
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1 Milstein 

2 cases? 

3 

4 

A. 

Q. 

I don't recall. 

In the second paragraph where he 

5 states a legal proposition, then he cites to the 

6 Maison-Prunier case, he states in the first 

7 part, "If the trademark in question enjoys a 

8 known reputation within the United States ... " 

9 and then he gives" ... for example by ... ", did 

10 General Cigar do anything in response to this 

11 letter to determine whether the Cuban Cohiba 

12 trademark, the Cuban Cohiba mark enjoyed a known 

13 reputation within the United States? 

14 

15 

A. 

Q. 

Not that I recall. 

Do you recall whether Morgan & 

16 Finnegan advised General Cigar to make an effort 

17 to determine that? 

18 

19 

A. 

Q. 

I don't recall. 

And do you recall any discussions 

20 with Morgan & Finnegan about that? 

21 A. No, I don't specifically recall those 

22 discussions. 

23 

24 

25 

Q. 

I ask. 

The reason I ask is -- not the reason 

Strike that. 

In the paragraph there's an if 
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2 proposition and I'm just what I'm asking is 

3 whether you know whether anything was done to 

4 establish the existence or nonexistence of that 

5 fact, the fact of a known reputation? 

6 

7 

A. 

Q. 

Not that I remember. 

In the third paragraph, one of the 

8 sentences that led me to ask you whether this 

9 letter was responsive to the April 4th letter, 

10 in the middle Mr. Greenberg writes, "It is also 

11 possible that Cubatabaco has registered some or 

12 all of these marks in the U.S. based not on use, 

1-3 but on the ·existence of home registrations 

14 pursuant to the Paris Convention." 

15 Do you have any understanding at all 

16 as to which marks he's referring to, "some or 

17 all of these marks"? 

18 

19 

A. 

Q. 

No. 

Did you have an understanding at this 

20 time, having written your letter, having 

21 received this letter, that the Cuban Cohiba was 

22 registered in Cuba by Cubatabaco or a Cuban 

23 entity? 

24 A. I believe I knew that the Cohiba, 

25 that Cohiba was a trademark of Cubatabaco in 
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1 Milstein 

2 Cuba, yes. 

3 Q. Do you know if at this time whether 

4 General Cigar did any trademark searches in Cuba 

5 concerning the existence of these home 

6 registrations? 

7 

8 

A. 

Q. 

Which home registrations? 

It says here, "It's possible that 

9 Cubatabaco has registered some or all of these 

10 marks in the U.S. based not on use, but on the 

11 existence of home registrations." 

12 

13 

A. 

Q. 

Not that I know of. 

Were you aware at this time that the 

14 Cuban Cohiba was also -- strike the question. 

15 Did you have knowledge at this time 

16 as to whether the Cuban Cohiba was being sold in 

17 Cuba at this time? 

18 

19 

A. 

Q. 

I believe I did know that. 

If you turn to the last full 

20 paragraph on the second page. 

21 (Witness complies.) 

22 Q. In the middle Mr. Greenberg writes, 

23 "You should also be aware that token shipments 

24 of goods bearing the mark ... " and the sentence 

25 goes on. 
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2 

3 

4 shipments." 

5 A. 

6 you on? 

7 

8 

Q. 

A. 

Milstein 

Do you see that? 

I'm focusing on the phrase "token 

No. I'm sorry. Which paragraph are 

The middle of the fourth. 

"Shipments of goods bearing the mark 

9 may be sufficient." 

10 

11 

Q. Right. 

Did you have an understanding of what 

12 Mr. Greenberg meant by "token shipments"? 

13 

14 

15 

A. 

Q. 

A. 

Yes. 

What was your understanding? 

That sporadic periodic sales for the 

16 purpose of maintaining a trademark registration 

17 was acceptable under u.S. law at some time. I 

18 believe that's what he was talking about. 

19 Q. And were you aware that as to some of 

20 its marks, General Cigar had a token shipment 

21 program to maintain its trademark rights? 

22 A. Yes. 

23 Q. Were you a trademark lawyer by 

24 training at the time you came to General Cigar? 

25 A. No. 
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1 Milstein 

2 Q. Did you primarily rely on Morgan & 

3 Finnegan for trademark advice? 

4 A. Yes. 

5 Q. And in the same sentence in the same 

6 paragraph there is a phrase "normal commercial 

7 levels contrasted to token shipments." 

8 Do you understand what he meant by 

9 "normal commercial levels"? 

10 A. Yes. 

11 Q. And what was your understanding of 

12 that? 

13 A. Something more than token shipments. 
.... 

14 Q. Did you have an understanding of what 

15 the something more would be? 

16 A. I don't know if there's a quantity 

17 associated with that. It would be normal in the 

18 course of doing business with that particular 

19 product. I don't think you can extrapolate one 

20 normal use to another normal use for different 

21 products. 

22 Q. Do you recall if you ever received 

23 advice from Morgan & Finnegan as to what would 

24 constitute a normal commercial level? 

25 A. I don't recall specifically. 



1 

2 Q. 

Milstein 

And then it talks about in that 

3 phrase, "Usage at normal commercial levels 

4 within a reasonable period of time in order to 

5 sustain the validity of the trademark." 

6 Did you have an understanding of what 

7 a reasonable period of time was? 

8 A. Again, just generally. I would think 

9 within a couple of years would be a reasonable 

10 period of time. I just -- general, that's just 

11 a general assumption. 

12 Q. Do you know if you received any 

13 opinion, oral or written, from Morgan & Finnegan 

14 as to any mark, cigar mark, as to what a 

15 reasonable period of time would be? 

16 

17 

A. 

Q. 

I don't remember. 

In response to the April 20th letter, 

18 do you recall General Cigar doing anything with 

19 regard to the General Cigar Cohiba cigar? 

20 

21 

A. 

Q. 

I don't recall. 

The next letter I have is a July 6th, 

22 198 9 letter. 

23 Do you recall anything being done 

24 regarding the General Cigar Cohiba from April to 

25 July of 1989? 
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2 

3 

A. 

Q. 

Milstein 

No. 

Do you recall any discussions with 

4 anyone at General Cigar about the General Cigar 

5 Cohiba? 

6 

7 

A. 

Q. 

No, not specifically. 

And do you recall any conversations 

8 with anyone at Morgan & Finnegan between the two 

9 letters? 

10 

11 

12 

A. No. 

Q. Let me show you, then, what we marked 

as Plaintiff's 396. And this is a letter from 

13 Mr. ·Greenberg, Scott Greenberg, to you dated 

14 July 6th, 1989, GCP 272 to 273. 

242 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. GOLDSTEIN: Attached to the letter 

is GC 6294 through 6297, and that document, 

the GC 6294, 6297, was previously marked as 

Plaintiff's Exhibit 86 at Mr. Milstein's 

earlier deposition. 

MS. DORE: I don't think you meant to 

give me that yet. 

MR. GOLDSTEIN: What's that? 

MS. DORE: I'm sorry. I'll take it 

back. 

25 BY MR. GOLDSTEIN: 



1 Milstein 

2 Q. When we marked Plaintiff's 86 at your 

3 deposition, I didn't have the letter that went 

4 on top of it. 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

Right. 

But it's the same attachment. 

Okay. 

And then my first question is, did 

9 you review this document in preparation for your 

10 deposition? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Yes. 

And you reviewed it yesterday? 

Yes. 

And did you recall this letter when 

15 you reviewed it, did you recall receiving it? 

16 

17 

A. 

Q. 

Not really. 

Did the letter in any way refresh 

18 your recollection of these matters? 

19 

20 

A. 

Q. 

Yes. 

Is this when you first learned that 

21 Cubatabaco had a registration for Behique with a 

22 trade dress similar to the Cuban Cohiba trade 

23 dress? 

24 A. I assume I learned that before the 

25 date of this letter, because Scott starts out 
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1 Milstein 

2 his letter with "As we discussed" as well, but 

3 this is the first time I probably saw it in 

4 print. 

5 But it's your belief he probably told 

6 you, "We found this and I'll be sending it over" 

7 kind of a thing? 

8 

9 

A. 

Q. 

Yes. 

Do you recall - - well, he says, "As 

10 we discussed, enclosed here is the report of the 

11 United States trademark registrations owned by 

12 Cubatabaco." 

13 Do you recall you that he did a 

14 trademark search of Cubatabaco registrations in 

15 the United States? 

16 A. I see that now. I'm not sure if I 

17 recall that he did it or not, but I do see that 

18 he did it. 

19 Q. Do you know if he was looking for the 

20 Cohiba design and went about it this way, or was 

21 he looking for Cubatabaco marks registered in 

22 the U.S. and found the design that way? 

23 

24 

A. 

Q. 

I don't know. I don't know. 

You don't recall having any 

25 discussions with him? 
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1 

2 

3 

A. 

Q. 

Milstein 

No. 

Or providing any guidance or 

4 instructions on what to search for? 

5 

6 

A. 

Q. 

No. 

Do you recall any discussions about 

7 him finding this Behique registration? 

8 

9 

10 

A. 

Q. 

A. 

Yes. 

And what do you recall? 

I recall that he found this Behique 

11 registration with the Indian head on tobacco 

12 leaf design, and that presented a problem for us 

13 using it along with our Cohiba trademark in the 

14 States. 

15 Q. And did he tell you -- do you recall 

16 him discussing whether it presented a problem 

17 for registration or a problem for use? 

18 

19 

A. I'm not sure I understand the 

distinction that you're trying to make. I think 

20 I understood that it would be a problem for use 

21 or registration. 

22 Q. Do you recall him saying there was a 

23 problem for use? 

24 A. No, I don't recall him saying that 

25 specifically. 
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1 

2 Q. 

Milstein 

Do you recall any discussions at 

3 General Cigar when you learned of the Behique 

4 registration? 

5 

6 

A. 

Q. 

Not specifically, no. 

Do you recall anything general about 

7 reporting this? 

8 A. I believe I reported this to David 

9 Burgh and Edgar Cullman, Jr. and John McLoughlin 

10 as a reason that we could not go forward with 

11 what I had sent to Scott Greenberg on April 4th, 

12 which was the Cuban trade dress for the Cohiba, 

13 the Cuban Cohiba mark. 

14 

15 

16 

17 

Q. 

A. 

Q. 

A. 

Do you recall any comments by them? 

Not specifically, no. 

Do you recall their reaction? 

Yes. I believe they were 

18 disappointed. 

19 Q. Do you recall what they decided to do 

20 about the Cohiba in light of Mr. Greenberg's 

21 letter? 

22 A. I don't remember what they decided to 

23 do at that period of time. 

24 Q. Do you recall if there was any 

25 discussion about a different trade dress at that 
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1 Milstein 

2 time? 

3 

4 

A. 

Q. 

I don't recall. 

Do you have any recollection of any 

5 action being taken with respect to the General 

6 Cigar Cohiba following this letter? 

7 A. At that time I don't recall. 

8 Q. Let me show you what was previously 

9 marked as Plaintiff's 252 at the deposition of 

10 Mike Conder, and the PLF 252 is my handwriting 

11 on the document. 

12 Plaintiff's 252 is GC 4903 through 

13 4906, and if you look at it, two pages, the 

14 first page and the last page, are an invoice for 

15 sales of Cohiba cigars to Cigar Santa Clara and 

16 Rubovits. 

17 Do you see that? 

18 A. Yes. 

19 Q. Both dated 6-30-89? 

20 A. Right. 

21 Q. Were you aware of that General 

22 Cigar's token shipment program involved 

23 shipments to Cigar Santa Clara and Rubovits? 

24 A. I don't know if I was aware then of 

25 the identity of the customers or not. 
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1 

2 Q. 

Milstein 

Now these are the only documents that 

3 have been produced to us showing any shipments 

4 of Cohibas for a time period from, at least from 

5 '88 to late '92, and it's during the same time 

6 period that you were corresponding with 

7 Mr. Greenberg. 

8 And my question is, do you have any 

9 knowledge of a decision to send, I guess it's 50 

10 cigars, to these two stores in the end of June 

11 '89? 

12 

13 

A. 

Q. 

No. 

Do you.know if that was in relation 

14 to the work that was being done at that time 

15 concerning obtaining a trade dress for the 

16 General Cigar Cohiba? 

17 A. I don't know. 

18 Q. During this time period you asked 

19 Mr. Greenberg to register this Cuban Cohiba 

20 trade dress, the same trade dress, and to tell 

21 you if there was a problem in that initial 

22 letter. 

23 Do you recall anything being else 

24 being done with the General Cigar Cohiba at that 

25 time in terms of bringing it to market? 
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1 

2 A. 

Milstein 

I don't remember what was done, if 

3 anything, at that time. 

4 Q. If you look at the two pages in 

5 between, 4904 and 4905, these two are credit 

6 memos and they cancel the two invoices. The 

7 Cigar Santa Clara cancels the invoice No. 

8 4904 cancels the invoice of 4903, and 4905 

9 cancels the invoice of 4906. 

10 

11 

12 

A. 

Q. 

13 action? 

14 

15 

A. 

Q. 

Do you see that? 

Yes. 

Do you have any knowledge of that 

No. 

The cancellation comes about a week 

16 after Mr. Greenberg's memo, Mr. Greenberg's 

17 letter to you. 

18 Do you know if there's any 

19 relationship between the two? 

20 

21 

A. 

Q. 

I don't know. 

Do you know if there was a general 

22 practice of credit memos crediting the invoices 

23 that were sent as part of periodic shipments, 

24 token shipments? 

25 A. I don't remember if that was part of 
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1 Milstein 

2 that program or not. 

3 Q. When you arrived, Mr. Sparkes was in 

4 charge of that program; is that correct? 

5 

6 

A. 

Q. 

Yes. 

Did you have any involvement in the 

7 program or were you just aware of its existence? 

8 

9 

A. 

Q. 

I was just aware of its existence. 

And you have no knowledge one way or 

10 the other whether credit memos were crediting 

11 the token shipments to this store that was part 

12 of the maintenance program? 

13 A. I don't remember whether it was or 

14 not. 

15 

16 

Q. Do you think at one point you did? 

In other words, when you say I don't 

17 remember if it was or not 

18 

19 

20 

A. Right. At one point I might have 

known whether it was or not. I don't remember 

now if it was or not. I'm just trying to think 

21 about whether or not it would make sense as part 

22 of that sort of program, but I don't know. 

23 Q. Do you recall any discussions about 

24 that either internally or --

25 A. I recall discussions with Charlie 
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1 Milstein 

2 Sparkes about the periodic program and that we 

3 had to make sure that we were using marks so we 

4 wouldn't find ourselves in an abandonment 

5 situation, but I don't remember getting involved 

6 in any detail in the actual program itself. 

7 Q. And you have no knowledge of what 

8 General Cigar told Morgan & Finnegan about its 

9 trademark maintenance program? 

10 

11 

A. 

Q. 

No, I don't. 

And do you have any knowledge of any 

12 legal advice that Morgan & Finnegan gave to 

13 General Cigar about carrying out its trademark 

14 maintenance program in the 1980s?. 

15 A. I remember just reviewing a letter 

16 recently in connection with this deposition from 

17 Scott which talked about a change in the law 

18 that would no longer support the periodic 

19 program, but I don't remember what date that was 

20 and that's the only thing I really remember 

21 discussing or getting from Morgan & Finnegan 

22 about this. 

23 Q. I have a letter from May '81 and I'll 

24 show it to you, and maybe that's the letter 

25 you're referring to. 
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1 

2 

3 

A. 

Q. 

Milstein 

Probably, yes. 

But you recall reviewing that 

4 yesterday? 

5 A. Yes. Actually I reviewed these 

6 documents over the weekend. 

7 Q. In the last couple of days? 

8 

9 

A. 

Q. 

Friday, yes. 

But you had no knowledge yourself of 

10 this shipment in '89 at about the time that you 

11 were corresponding with Mr. Greenberg? 

12 

13 

A. 

Q. 

No. 

In 1989, who was carrring out the 

14 trademark maintenance program? 

15 A. I don't know specifically. I believe 

16 I would get involved if I got a notice from our 

17 internal system. I believe there was a computer 

18 system that Charlie Sparkes had developed before 

19 he left that would give us notice that we needed 

20 to send out shipments to protect marks while we 

21 were deciding what to do with them or trying to 

22 protect them during the period of nonuse. I do 

23 not believe I was directly responsible for that 

24 program other than just being aware that it was 

25 continuing. 
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1 

2 Q. 

Milstein 

And you don't recall giving any 

3 instruction in '89 when you were getting 

4 involved in Cohiba, regarding the periodic 

5 shipments in '89? 

6 

7 

A. 

Q. 

Not specifically, no. 

Was there an individual who had 

8 responsibility -- let me withdraw the question. 

9 At that time you and Mr. Wollen were 

10 the only two attorneys; is that correct? 

11 

12 

A. 

Q. 

Yes. 

And Mr. Sparkes was not an attorney, 

13 he had a position where he had some reporting to 

14 attorneys. 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Right. 

Did someone fill his spot? 

No. 

Was there someone who had this 

19 particular responsibility in addition to what 

20 you just testified was part of your 

21 responsibilities? 

22 A. I seem to remember that a person in 

23 the legal department, Bernie Wolfieler, 

24 W-o-1-f-i-e-l-e-r, took on some of Dr. Sparkes' 

25 responsibilities in the trademark area 

253 



1 Milstein 

2 specifically with respect to the computerized 

3 listings that we developed before he left, but I 

4 don't remember the extent of his involvement or 

5 whether or not he got involved specifically in 

6 the periodic program. 

7 I believe the periodic program more 

8 or less operated on its own with regard to 

9 trademarks that were already in that system. 

10 The only question would be would you -- if we 

11 stopped regular normal commercial use of a mark, 

12 would we then add .it to that system, or if we 

13 decided to in fact abandon a mark that was in 

14 that system, would we take it out of the system 

15 so there wouldn't be a need for periodic 

16 shipments any longer. 

17 Other than that, I don't think there 

18 was much that needed to be done with respect to 

19 the system, because I believe it was automatic 

20 that the business people knew they had to ship 

21 token shipments once or twice a year, whatever 

22 it was, to protect the marks. 

23 Q. What do you recall being done in 

24 terms of adding a mark to the system if it had 

25 been in commercial use but was no longer being 
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1 Milstein 

2 sold, you know, commercially? 

3 A. I vaguely, I generally remember 

4 talking to Charlie Sparkes about that issue when 

5 he was dealing with it. 

6 I don't have a recollection of 

7 talking to Bernie Wolfieler about it or anyone 

8 else after Charlie left. And again, the law 

9 changed after Charlie left, I believe, so we 

10 were no longer doing that. 

11 Q. Do you recall if anything was done 

12 with Cohiba in the mid to late '80s? 

13 

14 

A. 

Q. 

~ot specifically, no. 

The next document I have that refers 

15 to Cohiba comes in December of '91, so from July 

16 '89 to December of '91 concerning these 

17 documents here. When I say "these documents 

18 here," in terms of the trade dress issues and 

19 that kind of thing. 

20 Do you recall anything being done 

21 with Cohiba between July of '89 and December of 

22 '91? 

23 A. Again, I'm uncertain of the time 

24 period when things were done. 

25 I do remember that there was some 
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1 Milstein 

2 push to get Cohiba out to the market in 

3 preparation for a relaunch of the brand. 

4 was some interim steps taken to sell to, I 

5 believe it was Dunhill at some point on an 

6 exclusive basis, and then they were 

There 

7 reformulating the blend before they undertook a 

8 more concerted effort and larger marketing 

9 effort on the brand, but I don't remember the 

10 time periods of all of that. 
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11 

12 

13 

14 

15 

MR. GOLDSTEIN: Why don't we mark this 

document. 

(Plaintiff's Exhibit 405, Letter dated 

5-2-91 from Greenberg to Milstein, marked 

for identification, as of this date.) 

16 BY MR. GOLDSTEIN: 

17 

18 

Q. Let me show you what we've just 

marked as Plaintiff's Exhibit 405. It's a May 

19 21, 1991 letter from Mr. Greenberg to you, and 

20 it's maintenance of U.S. trademark 

21 registrations. 

22 And the first thing I would ask you 

23 to do, if you would take a look at this letter 

24 and tell me if you reviewed this letter in 

25 preparation for your deposition. 



1 

2 

3 

A. 

Q. 

Milstein 

Yes, I believe I have. 

And is this the letter you were just 

4 referring to that Mr. Greenberg had written 

5 about trademark maintenance issues and change in 

6 the law? 

7 

8 

A. 

Q. 

Yes. 

This is the letter that I thought you 

9 were referring to. 

10 

11 

12 

A. 

Q. 

And do you recall this letter? 

No. 

In the first full paragraph on the 

13 second page Mr. Greenberg writes, "In view of 

14 the foregoing, we recommend that General Cigar 

15 review its inventory of trademarks and try to 

16 determine if there are any important marks that 

17 are not being used in the regular course of 

18 business." 

19 Do you recall anything being done in 

20 response to this letter? 

21 

22 

A. 

Q. 

No. 

Do you know if there was a review by 

23 General Cigar of its inventory of trademarks 

24 following this letter? 

25 A. I don't recall. 
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1 Milstein 

2 Q. If there had been, would there have 

3 been documentation of that? 

4 A. Not necessarily. I don't know. 

5 There might have been. 

6 Q. And then it, "For marks where the 

7 period of nonuse has not yet reached two years, 

8 any plans to resume use should be expedited." 

9 Do you have any recollection of 

10 expediting the use of any marks following this 

11 letter? 

12 A. No, I don't. 

13 Q. And then it states, "If any such mark 
"' 

14 has not been used for any period of two or more 

15 years, it would be advisable to file a new 

16 application for its registration." 

17 Do you recall if anything was done in 

18 response to this letter in terms of getting new 

19 registrations out? 

20 A. Not specifically, no. 

21 Q. And then in the next paragraph 

22 Mr. Greenberg writes, "It is especially 

23 important in view of the new laws that no mark 

24 of ongoing interest to the company be allowed to 

25 go unused in the regular course of business for 
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1 Milstein 

2 any substantial period of time." 

3 

4 

5 

A. 

Q. 

Do you see that? 

Yes. 

Do you recall any discussions within 

6 the company about that? 

7 

8 

A. 

Q. 

Not specifically, no. 

Do you recall any discussions with 

9 Mr. Greenberg about that? 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

No. 

Or with anybody else at Morgan? 

No. 

Okay. Following this letter, do you 

14 recall anything being done to make sure that any 

15 marks of ongoing interest to the company not be 

16 allowed to go unused in the regular course of 

17 business for any substantial period of time? 

18 

19 

A. 

Q. 

Not specifically, no. 

Specifically to Cohiba, do you recall 

20 anything being done in response to this letter 

21 from Mr. Greenberg? 

22 A. No. 

23 Q. Let me show you what we've marked as 

24 Plaintiff's 397, and it's a December 5th, 1991 

25 letter from -- let me ask you -- I'm sorry. 
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Milstein 

Let me ask one other question about 

1 

2 

3 that May 21 letter. There's a CC from 

4 Mr. Greenberg to Dan Waters. 

5 

6 

7 

A. 

Q. 

A. 

Yes. 

Do you know who that is? 

Yes. Dan Waters was the vice 

8 president of human resources for General Cigar 

9 for a short period of time. 

10 Q. Okay. Let's turn back to this 

11 December 5, 1991 letter from Mr. Greenberg to 

12 you "Re: U.S. registration of trademarks, 

13 Cohiba and Indian.head logo," and then it starts 

14 off, "Dear Ron, this is to summarize our recent 

15 conversations regarding the U.S. registration 

16 status of the Cohiba trademark and Indian head 

17 design mark in connection with cigars." 

18 Did you review this letter in 

19 preparation for your deposition? 

20 A. Yes. 

21 Q. And do you recall having these 

22 conversations with Mr. Greenberg? 

23 

24 

A. 

Q. 

25 this time? 

No. 

Do you recall the letter at about 
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1 Milstein 

2 period. 

3 Q. You recall the Dunhill launch was in 

4 late '92 after your trip to Havana? 

5 A. I believe that's right from my review 

6 of these documents in the last couple of days. 

7 Q. Do you recall anything sparking or 

8 leading to these conversations in late '91? 

9 

10 

A. 

Q. 

No. 

And do you recall anything about this 

11 other than, you know, sort of what we both can 

12 read in -the letter? 

13 

14 

A. 

Q. 

No. 

In the top where Mr. Greenberg writes 

15 that "Cubatabaco obtained this U.S. 

16 registration ... " referring to the Behique one, 

17 " ... based on its corresponding home 

18 registrations," do you see that? 

19 

20 

A. 

Q. 

21 based on? 

22 

Yes. 

Do you know what that statement is 

In other words, do you know if 

23 Mr. Greenberg had done a search of the Cuban or 

24 whether it was based on what was in the U.S. 

25 files? 
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1 

2 

3 

A. 

Q. 

Milstein 

I don't know. 

Okay. In the last, second to last 

4 paragraph Mr. Greenberg writes, "We believe that 

5 the existence of this registration would bar 

6 registration in the U.S. by any other party of a 

7 mark consisting of the Indian head design by 

8 itself in connection with tobacco products." 

9 

10 

11 

A. 

Q. 

Do you see that? 

Yes. 

Do you recall any discussion of 

12 whether it would bar registration of the Indian 

13 head design in combination with other elements? 

14 

15 

A. 

Q. 

I don't recall. 

Do you recall any discussion about --

16 he says "would bar registration." 

17 Do you recall any discussions about 

18 barring the use of the trade dress? 

19 A. Again, my understanding of the 

20 trademark law is that you don't use something if 

21 somebody has it registered and you don't -- you 

22 prefer not to use it unless you can register it 

23 yourself. So in a situation like this where 

24 somebody has it registered, it would not matter 

25 to me whether the company wanted to use it or 
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1 Milstein 

2 register it. I would say no to either. 

3 Q. So it was your understanding based on 

4 this that you could neither register nor use it? 

5 A. Right. 

6 Q. Did you have any discussion about use 

7 of the Indian head design in combination with 

8 other elements? 

9 I'm responding to the Indian head 

10 design by itself. 

11 A. I don't remember specifically, but I 

12 believe I took from this that we should not be 

13 using the Indian head element with or without 
"' 

14 any other elements. It would be too risky to 

15 use the Indian head, period. 

16 

17 

18 

MR. GOLDSTEIN: Let me mark this one. 

(Plaintiff's Exhibit 406, Memorandum 

dated 12-9-91 from Milstein to Rane and 

2 64 

19 McLoughlin, marked for identification, as of 

20 this date.) 

21 BY MR. GOLDSTEIN: 

22 Q. Let me show you what we've marked as 

23 Plaintiff's 406, which is a memorandum from you 

24 to Mr. Rane and Mr. McLoughlin dated December 9, 

25 1991, GCP 103, and it starts out, "Enclosed find 



1 Milstein 

2 a letter from Cohiba from our trademark 

3 attorneys which explains the Cubatabaco 

4 registration." 

5 Did you review this memo prior to 

6 your deposition? 

7 

8 

A. 

Q. 

Yes. 

Is it your understanding that it's 

9 referring to the December 5th, 1991 letter, do 

10 you know? 

11 

12 

A. 

Q. 

Yes. I believe it is, yes. 

In the next sentence it says, "I'm 

13 returning to John McLaughlin, the box of Cuban 

14 Cohibas." 

·15 Do you know what that's referring to? 

16 A. I believe it's referring to the box 

17 that he gave me that I copied the trade dress of 

18 in connection with the April 4th letter to Scott 

19 Greenberg, although I'm not certain. 

20 Q. You think you got that box almost 

21 three years earlier? 

22 

23 

A. It's possible that's what I'm 

referring to. I don't remember whether there 

24 was another box at some point that was given to 

25 me for whatever reason or not. 
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1 

2 Q. 

Milstein 

Do you recall whether it was a wooden 

3 box, a wooden cigar box that you're referring to 

4 or a cardboard, like five-pack box? 

5 A. I recall a wooden box, I recall a 

6 five-pack and I recall a single cigar holder. 

7 

8 

Q. 

A. 

Sleeve? 

Sleeve, yeah. But I'm not sure which 

9 this refers to. 

10 

11 

12 

Q. 

A. 

Do you know what happened to the box? 

I returned it to John, presumably, to 

John McLaughlin. I don't know what happened to 

13 it after that. 

14 Q. And then it says, "It looks l·ike we 

15 are out of luck on the use of the Indian head 

16 design." 

17 Do you see that? 

18 

19 

A. 

Q. 

Yes. 

And that's referring to what we just 

20 talked about, Mr. Greenberg telling you you 

21 can't register it and you understand that to be 

22 a bar on both registration and use? 

23 

24 

A. 

Q. 

Yes. 

Now "we are out of luck," that would 

25 suggest somebody wanted to use it; is that 
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1 Milstein 

2 correct? 

A. Yes. 3 

4 Q. And at that time did Mr. Rano and 

5 Mr. McLoughlin want to use it? 

A. I believe Mr. McLoughlin I 6 

7 remember Mr. McLoughlin wanting to use it. I 

8 believe Mr. Rano wanting to use it, although I 

9 don't specifically recall. 

10 Q. When I use the word "it," when I say 

11 "it," we're referring to the Cuban Cohiba trade 

12 dress style? 

13 

14 

A. 

Q. 

Yes. 

In July of '89 you received the 

15 letter saying the trade dress is already 

16 registered, and at that time you took that to 

17 mean that you couldn't register or use the Cuban 

18 trade dress; is that correct, back in '89? 

19 

20 

A. 

Q. 

21 client? 

22 

23 

A. 

Q. 

Yes. 

That's the advice you gave to your 

Yes. 

Did something change in '91, at the 

24 end of '91, two-and-a-half years later, to lead 

25 the marketing people to want to use the trade 
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1 Milstein 

2 dress again? 

3 A. Either they wouldn't take no for an 

4 answer, which was pretty common among certain 

5 people at General Cigar, or the search that 

6 Mr. Greenberg was talking about in one of these 

7 letters, of use, an affidavit of use that needed 

8 to be filed from Cuba on the trade dress was, in 

9 fact, filed and then we realized that we 

10 couldn't that there would be no way to 

11 overcome that registration, so it was just 

12 another exercise in diligence and we again 

13 reached the same conclusion. 

14 

15 

I'm not sure when that search took 

place. I do remember just reading it in one of 

16 these letters that there was a use affidavit due 

17 

18 

at some point. I'm not sure if it was during 

this period or not. I'm only speculating. I 

19 really don't remember except this issue seemed 

20 to have come up periodically and we reached the 

21 same legal conclusion every time it came up, so 

22 I can only guess that these guys were pretty 

23 persistent in wanting to use it and we were 

24 equally persistent in saying no. 

25 Q. Do you know why they were persisting 

268 



1 Milstein 

2 in wanting to use it? 

3 A. I assume they had a good marketing 

4 reason for being persistent. 

5 

6 

Q. 

reason was? 

Do you know what that marketing 

Your understanding of late '91, 

7 whether it was any different than what you 

8 testified to about '89? 

9 A. I believe it's probably the same 

10 reason. 

11 Q. Do you recall having any discussions 

12 about why they wanted to use it after being told 

13 earlier that they couldn't use it? 

14 A. No. 

15 Q. Do you recall any other conversations 

16 with Rano and McLoughlin about this topic at 

17 this time? 

18 

19 

A. 

Q. 

No. 

Do you recall any conversation with 

20 anybody else at General Cigar about this? 

21 

22 

A. 

Q. 

No. 

Do you recall any conversations with 

23 anyone at Morgan, Morgan & Finnegan, other than 

24 the letter saying "our recent conversations"? 

25 A. No. 
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1 Milstein 

2 Q. Did you have any understanding at 

3 this time, late '91, as to a sense of a growing 

4 recognition of the Cuban Cohiba within the 

5 United States premium cigar smoking public? 

6 A. Not that I recall, no. 

7 Q. Were you aware of any articles, do 

8 you recall, at this time concerning the Cuban 

9 Cohiba? 

10 A. The only article I am aware of on the 

11 Cuban Cohiba was the Cigar Aficionado article 

12 which I believe came out in the Fall of '92. So 

13 at this time I don't remember any articles about 
ｾ＠

14 Cohiba. 

15 Q. We had marked at your deposition, an 

16 international search for the Cohiba mark as 

17 Plaintiff's 87, and it's GC 6298 through 6316, 

18 and I had asked you some questions trying to 

19 date the document and also some questions 

20 regarding the conversations with counsel about 

21 this. 

22 Looking at these other documents, 

23 does that in any way refresh your recollection 

24 as to when this search was done? 

25 A. I assume it was done some point 



1 Milstein 

2 between 1989 and 1992 or 3, but no, not 

3 specifically. 

4 Q. Do you have any recollection of this 

5 search being done following this correspondence 

6 and memo, December 5th and December 9th, 1991? 

7 

8 

A. 

Q. 

No. 

Do you recall the purpose of the 

9 international search? 

10 A. Well, I reviewed some documents over 

11 the weekend that indicated that General Cigar 

12 actually registered some marks in, I think it 

13 was Poland and there was one other country I 

14 think I saw as well. 

15 Q. A central or eastern European 

16 country? 

17 A. Yes, Ukraine or one of those places. 

18 And that leads me to believe that we were 

19 looking at filing the word mark Cohiba in some 

20 places overseas that it was available to be 

21 registered. 

22 Q. 

23 together 

24 

25 

A. 

Q. 

This is sort of putting two and two 

Yes. 

-- as opposed to any recall of 
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1 Milstein 

2 actually then consummated the transaction, 

3 starting to sell to Dunhill. That's basically 

4 what I remember. 

5 Q. And there was, to your knowledge, 

6 there was no documentation of the exclusive; is 

7 that correct? 

8 A. I believe he said that it would not 

9 either be possible or was not worth our while to 

10 enter to actually formalize an exclusive 

11 agreement, that we could just do it on invoice 

12 basis and that would be enough. 

13 Q. Do you recall how close in time that 

14 was to when you began to sell through Dunhill? 

15 A. I don't recall specifically, but I 

16 assume I had those conversations with him before 

17 we started to sell to Dunhill. 

18 Q. I assumed that also. I'm just asking 

19 if you recall how close in time. 

20 

21 

22 

23 

24 

25 

A. No, I don't. 

MR. GOLDSTEIN: Why don't we mark 

this. 

(Plaintiff's Exhibit 407, Memo dated 

9-29-92 from Milstein to Rano, marked for 

identification, as of this date.) 
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1 Milstein 

2 BY MR. GOLDSTEIN: 

3 Q. Let me show you what we marked as 

4 Plaintiff's 407, and it's a memo from you to 

5 Mr. Rane dated September 29, '92. 

6 

7 

8 

A. 

Q. 

Do you see that? 

Yes. 

Do you recall if this was one of the 

9 documents that you reviewed in preparation for 

10 your deposition? 

11 

12 

13 

A. 

Q. 

Yes. 

And it .has a GCP 102 on the bottom. 

The memo from you, from you meaning 

14 Mr. Milstein, to Rane and McLoughlin dated 

15 December 9, '91, that's the memo we just looked 

16 at, right? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

with our 

A. 

Q. 

A. 

Q. 

issue of 

September 

Yes. 

And "certain other correspondence 

trademark attorney re Cohiba." 

Yes. 

Do you recall what was attached? 

No. 

Do you have a recollection of this 

the trade dress coming up again in late 

'92? 
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1 

2 

3 yes. 

4 

A. 

Q. 

Milstein 

I do now that I review the documents, 

And do you remember the context in 

5 which it came up again? 

6 A. I think this was prompted by the 

7 Cigar Aficionado publication, which was in the 

8 Fall of 1 92. 

9 Q. And when 

10 A. Although I 1 m not certain of the date 

11 of that. 

12 Q. Well, the CA article was prior to 

13 September 2~th, 1992. 

14 A. Then I assume that it was prompted in 

15 part by that and in part by the search that 

16 Mr. Greenberg was doing for_the use affidavit by 

17 Cubatabaco on its trade dress. 

18 Q. And do you recall any discussions 

19 about the Cigar Aficionado article in relation 

20 to doing work on the General Cigar Cohiba? 

21 A. I remember generally that people 

22 were, I guess, pleased to know that this Cuba 

23 Cohiba was a good cigar and rated well, that it 

24 would be good for our brand in the United States 

25 if we were able to somehow Capitalize on its 
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1 Milstein 

2 good ratings. 

3 Q. And do you recall discussing that 

4 with Mr. Rane? 

5 

6 

A. 

Q. 

Not specifically with John, no. 

Do you recall discussing that with 

7 anyone in particular? 

8 A. I recall discussing it with Alfons 

9 Mayer and David Burgh. 

10 Q. David Burgh was the president of 

11 General Cigar subsidiary at the time? 

12 

13 

A. 

Q. 

Yes. 

And was this trade dress, this 

14 discussion as it came up, was this in connection 

15 with preparing to sell the cigar through 

16 Dunhill, the General Cigar Cohiba? 

17 A. I'm not sure if it was in connection 

18 with that or if we had already decided to sell 

19 it through Dunhill and this was just another 

20 development. After that decision was made, I 

21 just don't remember. 

22 Q. Do you recall any particular 

23 discussions with Mr. Rane at this time that 

24 prompted this memo to him? 

25 A. No. 
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1 

2 Q. 

Milstein 

Let me show you what we marked 

3 earlier as, when I say earlier, a different 

4 deposition, as Plaintiff's 398, and it's an 

5 October 1, 1992 letter from you, Mr. Milstein, 

6 to Mr. Marcus, GCP 274. 

7 Did you review this letter in 

8 preparation for your deposition? 

9 

10 

A. 

Q. 

Yes. 

And did you recall this matter when 

11 you read the letter? 

12 

13 

A. 

Q. 

Generally, yes. 

In the letter, the first thing you 

14 state is, "Dear Harry, enclosed is. a label, a 

15 box with a label and a cigar with a band from 

16 Cubatabaco's Cohiba brand cigar." 

17 

18 

Do you recall what you gave him? 

In other words, did you give him a 

19 wooden box with the label affixed to the box? 

20 A. I believe so. I'm trying to think 

21 whether it was a label or whether it was an 

22 imprint, an imprinted image on the box. I just 

23 don't remember, but I'm sure it was a box if I 

24 said it was a box. 

25 Q. I'm not representing that this is 
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1 Milstein 

2 that box, but I'm representing this is a box of 

3 the Cuban Cohiba which we actually marked as 

4 Plaintiff's 399, and ask you if you can take a 

5 look at the box, was it that type of a box, a 

6 wooden box? 

7 

8 

A. 

Q. 

I don't remember. 

Now, inside this box is a label 

9 affixed to the box? 

A. 

Q. 

Yeah, I think that was it. 

Do you recall 

10 

11 

12 A. I remember that label affixed to the 

13 box. 

14 Q. 

15 five packs 

16 

17 

18 

A. 

Q. 

A. 

... 

And inside there's also cardboard 

Yes. 

-- unassembled and a sleeve? 

Yes, okay. 

19 Q. Is this what you recall? 

20 A. Yes. 

21 Q. And you recall sending that set over 

22 to Mr. Marcus? 

MS. DORE: Well, wait a second. What 23 

24 

25 

set? You did not represent that this came 

from us. 

282 



283 

Milstein 

MR. GOLDSTEIN: A label, a box and a 

label and a cigar with a band. 

1 

2 

3 

4 A .. I remember sending a label, a box with 

5 a label and a cigar with a band to Harry, yes. 

Q. And then "As we discussed. . " meaning 6 

7 what you discussed with Mr. Marcus, " . . we would 

8 like to use a label as near as possible to this 

9 one." 

10 

11 

A. 

Q. 

Right. 

And that was your understanding at 

12 this time that General Cigar wanted to use a 

13 label as near as possible to the label that I'm 

14 showing on the inside of this box? 

15 

16 

A. 

Q. 

17 Cigar? 

Right. 

Who wanted to do that at General 

18 A. I assume the management at General 

19 Cigar, starting with David Burgh and John Rano 

20 and Alfons Mayer and others who were involved in 

21 these kind of issues. I don't remember 

22 specifically. 

23 Q. Somebody asked you to communicate to 

24 Mr. Marcus, this was not your idea that you 

25 wanted to use it? 



1 

2 

3 

A. 

Q. 

Milstein 

That's right. 

Do you then recall who it was you 

4 communicated with at General Cigar? 

5 A. Again, generally I would be 

6 communicating with David Burgh and John Rano and 

7 Alfons Mayer and John McLaughlin on these 

8 issues. 

9 Q. Do you recall any discussions on 

10 these issues at that time with, when I say 

11 "these issues," in other words, in terms of 

12 wanting to use a label as near as possible to 

13 the Cuban Cohiba, with either of the Cullmans? 

14 

15 

16 

A. Not specifically. No, not 

specifically. I don't remember that. 

Q. At this time in October '92, why did 

17 General Cigar want to use a label as near as 

18 possible to the Cuban Cohiba label? 

19 A. I guess it's the same reason that 

20 they wanted to use it in '89 and again in '91. 

21 The same reason I've already testified to; they 

22 wanted to somehow capitalize on the success of 

23 the Cuban brand, and especially at this point in 

24 time the good ratings that it got, the notoriety 

25 that it got from Cigar Aficionado. 
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1 

2 

Milstein 

And again wanting to look to the 

3 future, I think that was a very important 

4 element in there. In their thinking, looking to 

5 the future, when the embargo would fall, they 

6 would be in a position to distribute the Cuban 

7 product under the Cohiba name that they owned in 

8 this country. 

9 Q. And this was based on your 

10 conversations with this group that you referred 

11 to earlier? 

12 

13 

14 

15 

A. Yes. 

MR. GOLDSTEIN: Can we take about 

three minutes? 

(Recess is taken.) 

16 BY MR. GOLDSTEIN: 

17 Q. If we go back to that letter from you 

18 to Mr. Marcus dated October 1, '92, on the last 

19 part you say, "Please review their U.S. 

20 registration and suggest label designs as close 

21 as possible to these." 

22 "Their U.S. registration," referring 

23 to that Behique trade dress registration? 

24 

25 

A. 

Q. 

I believe so, yes. 

At this time in the fall of '92, did 
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1 Milstein 

2 Mr. Marcus get back to you and suggest label 

3 designs as close as possible to what you sent to 

4 him? 

5 

6 

A. 

Q. 

I don't remember. 

I have some documents suggesting you 

7 discussed this with him in April of '93 and we 

8 can go over those, but my question is whether 

9 you recall at this time, say prior to when you 

10 went to Havana? 

11 A. I don't recall. 

12 

13 

14 

room.) 

Q. 

(Ms. Norman enters the deposition 

Do you recall anything other than 

15 sending him the transmittal letter and the 

16 items? Do you recall any discussions with him 

17 at this time? 

18 A. No. 

19 Q. Were you aware at about this time of 

20 that letter that Mr. Rana was working with, that 

21 Mr. Rana from General Cigar was working with an 

22 outside graphic designer, Cliff Bachner, 

23 regarding Cohiba labels? 

24 A. I don't know if I was aware of that 

25 at this time or not. 
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2 Q. Did you subsequently see work done by 

3 an outside designer? 

4 

5 

A. 

Q. 

I believe I did, yes. 

And do you recall if you saw any 

6 work, trade dress work, prior to you going to 

7 Havana? 

8 A. I don't recall when I first saw that 

9 trade dress work. 

10 Q. We had dated your trip to Havana, I 

11 believe approximately November 1 to November 8 , 

12 1992? 

13 A. Right. 

14 Q. And you don't recall whether you saw 

15 the design work before or after your trip? 

A. I don't. 16 

17 Q. Were you aware of instructions from 

18 Mr. Rano to Mr. Bachner, the designer, to do, to 

19 create work as close as possible to the Cuban 

20 Cohiba design? 

21 A. I don't remember if I was aware of 

22 that or not. 

23 Q. Did you have any discussions with 

24 Mr. Rano about the trade dress work that General 

25 Cigar was having done in the fall of '92? 
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1 Milstein 

2 A. I don't recall. 

3 Q. At the time that you went to Havana, 

4 prior to you going to Havana, do you recall any 

5 discussions about applying to register the word 

6 mark Cohiba in the United States? 

7 A. I don't remember when we decided to 

8 register the word mark Cohiba in the form that 

9 we did in late '92 or 3. 

10 Q. December 30th, '92 was the date of 

11 the application. 

12 A. I don't remember when those 

13 discussions began, but most likely they began 
ｾ＠

14 before we went to Havana or Cuba in November of 

15 '92. 

16 Q. But you don't recall whether it was 

17 before or after? 

18 A. I don't recall. 

19 Q. When you went to Havana, you were 

20 aware at that time of a plan to launch the 

21 General Cigar Cohiba through Dunhill on an 

22 exclusive? 

23 A. I don't remember if I was aware that 

24 we were going to launch it through Dunhill at 

25 that time or if the launch for Dunhill. I don't 
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1 Milstein 

2 Mr. Marcus or Mr. Greenberg in specific at 

3 Morgan & Finnegan regarding the opinion letter? 

4 A. No. 

5 Q. Do you recall providing Morgan & 

6 Finnegan with any factual information? 

7 A. In connection with the opinion? 

8 Q. Yes. 

9 A. I don't recall specifically. 

10 Q. Do you recall if anyone else at 

11 General Cigar was dealing with Morgan & Finnegan 

12 on preparing the opinion letter? 

13 A. I don't recall specifically, but it 
.... 

14 would be unlikely. 

15 Q. Let me show you what we had 

16 previously marked as 360. I'm showing you what 

17 was marked as Plaintiff's 360, which is GCP 69 

18 through GCP 89, and the first page, GCP 69, is a 

19 memo from Mr. Milstein to Mr. Cullman, Jr. 

20 Mr. Burgh and Mr. Rano dated December 4, '92, 

21 and then the rest from the second page on is a 

22 draft letter from Mr. Marcus to, from Mr. Marcus 

23 and Mr. Greenberg to Mr. Milstein. 

24 And you reviewed both the cover memo 

25 and the letter, the legal letter, in preparation 
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1 Milstein 

2 for your deposition? 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

Yes. 

And do you recall this document? 

Generally, yes. 

Do you recall what the purpose of the 

7 memo is; in other words, why the legal opinion 

8 was requested? 

9 A. I think we were at that point getting 

10 ready to launch with Dunhill, and we were 

11 concerned with the viability of the mark and 

12 concerned with the use of the Cuban trade dress, 

13 so I asked for a legal opinion, from a legal 

14 point of view we can know what our 

15 vulnerabilities might be and the risks of going 

16 forward might be, and from a business point of 

17 view, to try to assess the benefits versus the 

18 risks to see how we wanted to go forward on this 

19 project. 

20 Q. Do you recall whether requesting the 

21 legal opinion was on your own initiative or on 

22 an instruction from the company? 

23 A. I don't recall. Most likely it was 

24 on my own initiative. 

25 Q. Am I correct the letter was never 
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2 issued in final form? 

3 A. I don't recollect whether it was or 

4 not. 

5 Q. In the last paragraph of your cover 

6 memo you state, "I caution you to treat the 

7 document with the utmost confidentiality since 

8 it is a draft which we may not want to issue in 

9 final form." 

10 Do you recall why you might not want 

11 to issue it in final form? 

12 A. As I stt here today, I do not recall 

13 why I would not want to issue it in final form 

14 or whether or not a draft would be to entitled 

15 to more or less protection from disclosure. 

16 One of the reasons that I always 

17 sought a legal opinion was to show good faith, 

18 diligence and a good faith effort to make sure 

19 we're complying with the law and that we're 

20 taking all actions that we should under the law 

21 in good faith so that we can't be accused of a 

22 bad faith violation of the trademark laws. And 

23 so there might have been some thinking at the 

24 time that if we didn't issue this in final form, 

25 we would not have to later disclose it unless we 
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2 chose to disclose it, although I am speculating 

3 again as I sit here. I don't really remember 

4 why. 

5 Q. Was it your understanding that if you 

6 got a legal opinion and then you followed that 

7 legal advice, that that would help to protect 

8 the company against the charge of bad faith? 

9 

10 

A. 

Q. 

Yes. 

And did you have an understanding of 

11 what effect it would have if you obtained legal 

12 advice but then t.he company did not follow the 

13 legal advic~? 

14 A. I would think in that instance you 

15 could not use the opinion to support good faith 

16 efforts. 

17 Q. In the paragraph, the second 

18 paragraph, did you understand that at the time 

19 as your -- strike the question. 

20 Is the second paragraph an accurate 

21 summary of your understanding of Mr. Marcus' 

22 letter? 

23 A. I believe it was accurate as of the 

24 date it was written, yes. 

25 Q. In the next paragraph you say, "I 
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1 Milstein 

2 know that from a marketing standpoint, the 

3 recommended plan of action on page 19 of the 

4 opinion is far from ideal." 

5 Do you recall why it would be far 

6 from ideal? 

7 A. Because I think it would have delayed 

8 what some in management anyway wanted to do with 

9 this, which was to launch the product with the 

10 Cuban trade dress. 

11 Q. And the reason that's far from ideal 

12 was for the reasons we discussed earlier? 

13 

14 

A. 

Q. 

Yes. 

And then it says, "In addition, I 

15 would think that we would not want to anger Cuba 

16 at this time in anticipation of a change in 

17 policy." 

18 By "anticipation of a change in 

19 policy," are you referring to the end of the 

20 embargo? 

21 

22 

A. 

Q. 

Yes. 

And is that in the context of a 

23 change in administrations? 

24 

25 

A. 

Q. 

Yes. 

In the next paragraph you stated you 
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1 Milstein 

2 lawyers were involved in the decision as to 

3 whether to band or unhand the cigar? 

A. I don't remember that. 

MR. GOLDSTEIN: Since we labeled the 

other one, why don't we label this box 408. 

315 

4 

5 

6 

7 

8 

9 

10 

11 

(Plaintiff's Exhibit 408, Alfred 

Dunhill of London, Inc. Cohiba box 

containing three cigars and two handwritten 

notes, marked for identification, as of this 

date.) 

12 BY MR. GOLDSTEIN: 

13 Q. We've just labeled as Plaintiff's 

14 408, the Cohiba box that has the Alfred Dunhill 

15 of London, Inc. on the bottom with the Beverly 

16 Hills 4 SK, and inside are three cigars and a 

17 handwritten note, and also another handwritten 

18 note stating where we got the box from. 

19 

20 

21 Q. 

If you look on page 16. 

(Witness complies.) 

There's a footnote there about the 

22 Behique mark. 

23 Do you recall reviewing that, reading 

24 that in preparation for your deposition? 

25 A. Yes. 



1 

2 Q. 

Milstein 

Do you have any recollection of 

3 telling him anything? 

4 A. Not specifically, but I am sure I 

5 would have discussed that with Harry when I got 

6 back from Cuba. 

7 Q. Do you recall telling him anything 

8 other than what's in the memo? 

9 A. Not specifically, no, I don't recall 

10 that discussion. 

11 Q. He then says, "On the other hand, an 

12 acquiescence defense may be difficult to 

13 prove ... " this is at the bottom of the 

14 paragraph, " ... difficult to prove based on oral 

15 remarks. If possible, you should obtain a 

16 similar written recognition by Cubatabaco of 

17 General Cigar's U.S. rights to the Cohiba word 

18 mark." 

19 Do you see that? 

20 

21 

A. 

Q. 

Yes. 

Do you recall any attempts by General 

22 Cigar to obtain written recognition by 

23 Cubatabaco of General Cigar's U.S. rights to the 

24 Cohiba word mark? 

25 A. I don't recall any attempt. 
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2 

3 

Q. 

A. 

Milstein 

Do you know why no attempt was made? 

I don't remember, other than I was 

4 very reluctant to begin that process with Cuba 

5 because of the advice that I had received, I 

6 believe from Mr. Abrams, which caused me to be 

7 very cautious about doing business with Cuba 

8 under the embargo. 

9 Q. Do you recall anything Mr. Abrams 

10 said other than it would be a violation of the 

11 embargo to, engage in negotiations with Cuba, is 

12 that what he said? 

13 

14 said. 

15 

16 

A. 

Q. 

A. 

I don't remember exactly what he 

Okay. 

My take-away from his advice overall 

17 was that we should be very, very careful in 

18 talking to Cuba about any of these matters. 

19 Q. Did you seek his advice about whether 

20 to seek written recognition by Cubatabaco of 

21 General Cigar's rights to the Cohiba word mark 

22 in the U.S. would be a violation of the embargo? 

23 

24 

A. 

Q. 

I don't remember specifically. 

Do you recall any other reason not to 

25 try to obtain this written confirmation? 
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1 Milstein 

2 A. No, I don't recall any other reason 

3 right now, no. 

4 Q. If you turn to the last page, the 

5 "Recommended Plan of Action," "Phase I " , "After 

6 first obtaining written confirmation from 

7 Cubatabaco of General Cigar's exclusive right to 

8 use the Cohiba marks in the U.S., launch the 

9 product without the trade dress elements of 

10 Cubatabaco's product." 

11 Do you see that? 

12 A. Yes. 

13 Q. So Phase I was never attempted by 

14 General Cigar; is that correct? 

15 A. I believe that's correct, right. 

16 Q. And then Phase II --

17 A. Let me rephrase that. 

18 Q. Okay. 

19 A. I don't believe General Cigar ever 

20 obtained the written confirmation from 

21 Cubatabaco of General Cigar's exclusive right to 

22 use the Cohiba marks in the U.S. 

23 I do believe General Cigar launched 

24 the product without the trade dress elements of 

25 Cubatabaco's product. 
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2 Q. So the second part of that, "launch 

3 the product," had to have taken place? 

4 

5 

A. 

Q. 

I believe so, yes. 

And then "Phase I I," "Depending on 

6 the results of the actual product introduction 

7 and Cubatabaco's reaction to it, modify the 

8 packaging to include one or more elements of the 

9 trade dress employed by Cubatabaco." 

10 Do you see that? 

A. Yes. 11 

12 

13 

14 

15 

Q. Was there any discussion _about what 

elements to employ? 

A. Not that I remember. 

Q. Am I correct that Phase II did not 

16 involve obtaining the Cubans' permission to use 

17 the elements of the trade dress; is that 

18 correct? 

19 A. That was not -- it does not look like 

20 that's part of his Phase ·II recommendation. 

21 Q. Now the last part they also "We. " 

22 the attorneys, " .. strongly recommend that you 

23 file a new U.S. trade application based either 

24 on use in commerce or intent to use coinciding 

25 with the new launch of the Cohiba product." 
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2 

3 

4 

A. 

Q. 

Milstein 

Do you recall that recommendation? 

Yes. 

And do you recall that, in fact, 

5 General Cigar at the end of December did apply 

6 for a new registration for Cohiba? 

7 

8 

A. 

Q. 

Yes. 

Okay. And you recall that it sought 

9 block letters, it was a block letter 

10 application? 

11 A. Yes. 

12 Q. Block letters as are on the box of 

13 Plaintiff's 408? 

14 A. I don't remember exactly what they 

15 looked like in the application. 

16 Q. Do you recall any discussions about 

17 use of the block letters? 

18 

19 

A. 

Q. 

No. 

Do you recall being involved in the 

20 decision to use block letters? 

21 A. No. 

22 Q. Do you have any knowledge of whether 

23 any attorneys were involved in the decision to 

24 use the block letters? 

25 A. I would think that Morgan & Finnegan 
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Milstein 

375A. 

1 

2 

3 

4 

5 

(Plaintiff's Exhibit 375A, Handwritten 

notes, marked for identification, as of this 

date.) 

6 BY MR. GOLDSTEIN: 

7 Q. Let me show you -- it's the same 

8 document as Plaintiff's 375, which is partially 

9 redacted, GCP 324, and then yesterday by fax and 

10 today I received what we marked as 375A, which 

11 is the same document unredacted, and I ask you 

12 

13 

14 

15 

first to 

Janet? 

if you would take a look at that. 

MR. GOLDSTEIN: Did I give you one, 

MS. DORE: Uh-huh. 

16 BY MR. GOLDSTEIN: 

17 Q. If you would take a look at that and 

18 tell me whether that's your handwriting. 

19 

20 

A. 

Q. 

Yes, it is. 

The first one is, "Harry, will we 

21 draw "'"'"'oppos on new reg of Cohiba?" 

22 

23 

24 

A. 

Q. 

Do you see that? 

Yes. 

Do you recall asking Harry Marcus 

25 whether we might -- whether we would draw an 



1 Milstein 

2 opposition on the new registration for Cohiba? 

3 

4 

A. 

Q. 

Not specifically, no. 

Does that note indicate to you that 

5 you did ask him that question? 

6 A. That note indicates to me that I was 

7 reminding myself to ask him that question. 

8 Q. The form of the note, that would be a 

9 reminder to you? 

10 

11 

A. 

Q. 

Yes. 

Do you recall whether that was before 

12 or after the opinion letter? 

13 

14 

A. 

Q. 

I don't recall. 

Do you recall whether it was before 

15 or after you went to Havana? 

16 

17 

A. 

Q. 

I don't recall. 

Would you have been asking him about 

18 the new registration of Cohiba before you went 

19 to Havana? 

20 

21 

22 

A. 

Q. 

A. 

Possibly, yes. 

You can't date that? 

No, I can't, except that it was in 

23 the time period I was dealing with Elliot, which 

24 was around a couple of months before we went to 

25 Cuba and a couple of months after. 
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1 Milstein 

2 Havana? 

3 A. I don't remember. It's possible that 

4 I discussed it with him before, but I just don't 

5 remember. It doesn't preclude the possibility 

6 that we discussed it before as well as after. 

7 Q. Do you recall drafting a memo 

8 concerning proposed negotiations with Cuba re 

9 Cohiba? 

10 A. Yes, I remember it because I just 

11 reviewed it over the weekend. 

12 Q. And did that refresh your 

13 recollection about having done that? 

14 

15 

A. 

Q. 

Yes. 

Let me show you what we marked as 

16 Plaintiff's 372. 

17 

18 

19 

A. 

Q. 

20 Milstein? 

21 

22 

A. 

Q. 

And is this the memo? 

Yes. 

And those are your initials over Ron 

Yes. 

And it was sent to Cullman senior, 

23 Cullman junior and Mr. Burgh? 

24 

25 

A. 

Q. 

Yes. 

And am I correct that the correct 
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1 Milstein 

2 date is 1-14-93? 

3 

4 

5 

A. 

A. 

Hum. 

(Witness reviewing document.) 

I can only think that it would be, 

6 because it talks about an" ... opinion of 

7 trademark counsel that we obtained for the 

8 purpose of showing how Cuba's sale of cigars 

9 with the Cohiba name can be used to challenge 

10 GC's U.S. rights in the name." I assume that's 

11 the Harry Marcus opinion we were just reviewing, 

12 which I believe had a '92 date on it. 

13 

14 

15 

Q. 

A. 

Q. 

December '92. 

Right. And so. 

You're not aware of an earlier 

16 opinion of trademark counsel in that regard? 

17 A. That's right. 

18 Q. And do you have any doubt that you 

19 wrote this after you went to Havana? 

20 A. I don't think I make any reference to 

21 the trip in this memo, but I do make a reference 

22 to the U.S. Office of Foreign Assets Control. 

23 

24 

Well, that could have been before the 

trip or after the trip. I don't know. It just 

25 seems to me that all of this was taking place in 
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2 late '92 rather than in very early '92, and it's 

3 possible that being January, I just did not or 

4 my secretary didn't change the date and I didn't 

5 catch it. 

6 Q. Right. That's what I'm assuming, but 

7 I just want to try and establish that. 

8 just ask one other thing in terms of 

9 establishing a date. 

Let me 

10 In the last page under "Method of 

11 Negotiation," it says "It seems that the best 

12 way to initially reach out to Cuba would be to 

13 use Nick Freeman. David and I will be meeting 
.... 

14 with Nick on January 27 to prepare him for this 

15 role." 

16 Do you see that? 

17 A. Yes. 

18 Q. Let me show you what was marked as 

19 Plaintiff's 373, and if you look at the date of 

20 this memo from you, which is in draft form, the 

21 first line 

22 A. Right, right. 

23 Q. -- and it says "On January 27, 1993, 

24 David Burgh and I met with Nick Freeman at his 

25 offices in London to discuss our thinking with 
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1 Milstein 

2 respect to Cohiba." 

3 A. Okay. 

4 Q. And I'm tying the January '93 to the 

5 January 27th date. 

6 A. I agree. 

7 Q. This memorandum, Plaintiff's 372, the 

8 first one, it was initialed, you recall 

9 circulating it to those three people? 

10 A. I must have. If I signed it, it 

11 meant it was final and that it was ready to go 

12 to them. 

13 

14 

15 

Q. 

A. 

Q. 

Did you write this memo on your own? 

I believe so. I don't remember. 

Do you have any knowledge of anybody 

16 providing you with any of the information in the 

17 memo? 

18 A. It appears to me that this memo was a 

19 summary of things that I had learned for some 

20 period of time in all of this, this whole 

21 project, this whole issue, and so I don't 

22 remember if I got help writing it or not, but it 

23 seems to me a compilation of a lot of things I 

24 learned over the course of a couple of years in 

25 dealing with this issue. 
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1 

2 Q. 

Milstein 

Do you recall any prior to meeting 

3 with Nick Freeman, in other words, between 

4 writing this memo and meeting with Nick Freeman 

5 in London, do you recall any disagreement at 

6 General Cigar with anything that's in this 

7 memorandum? 

8 

9 

A. 

Q. 

I don't remember. 

Do you recall any disagreements about 

10 the strategy; in other words, the strategy of 

11 going to Nick Freeman as an intermediary? 

12 A. I don't remember if there was 

13 disagreemen~ about that or not. 

14 Q. Do you remember any internal 

15 discussions between writing this memo and 

16 meeting with Freeman? 

17 

18 

A. 

Q. 

No. 

Under "Legal Considerations" you 

19 write, "I have confirmed that the U.S. Office of 

20 Foreign Assets Control, a unit of the Treasury 

21 Department who regulates compliance with the 

22 Cuban embargo, will not consider our 

23 negotiations with Cuba to be a violation of the 

24 embargo." 

25 Do you see that? 
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2 

3 

A. 

Q. 

Milstein 

Yes. 

Does that strike you as inconsistent 

4 with the advice that you stated Mr. Abrams gave 

5 you? 

6 

7 

A. It's inconsistent with what I 

remember that advice to be. I remember being 

8 very wary of entering into any negotiations with 

9 Cuba on this issue. 

10 I say later in that paragraph, 

11 "Although OFAC bends over backwards to approve 

12 deals which protect the U.S. intellectual 

13 property rights, I was told that it would be 

14 safer to make it clear that no legally binding 

15 agreement can be entered into with Cuba now." 

16 I believe my thinking was while we 

17 can talk to them, we can't enter anything into 

18 legally binding, and in the end, where would 

19 that get us. Anything we do now must be 

20 something less than a legally binding agreement, 

21 so I still maintained that in the end I was very 

22 wary about negotiating anything with Cuba. This 

23 supports the position that you -- we couldn't do 

24 anything that would be legally binding. And my 

25 thinking now, as I assume it was then, if you 

337 



339 

1 Milstein 

2 A. No, I don't. 

3 Q. Now in this paragraph you say that, 

4 "We can use the opinion of trademark counsel 

5 that we have obtained for the purpose of showing 

6 how Cuba's sale of cigars with the Cohiba name 

7 can be used to challenge GC's U.S. rights in the 

8 name." 

9 Do you see that? 

10 A. Yes. 

11 Q. You would not have told OFAC of 

12 concerns about your U.S. rights in the name if 

13 you didn't have any; is that correct? .... 

14 A. I'm not sure I told OFAC that we had 

15 concerns about the name. 

16 Q. You wouldn't have used an opinion of 

17 counsel regarding a concern about General 

18 Cigar's U.S. rights in the name Cohiba to get 

19 them to give you permission if you weren't 

20 providing OFAC with a true statement. 

21 MS. DORE: Object to the form. 

22 BY MR. GOLDSTEIN: 

23 Q. Is that correct? 

24 A. I don't really remember what I was 

25 saying here. I believe I was saying that we 



1 Milstein 

2 could use the opinion of counsel to help us 

3 convince OFAC that what we're doing here is good 

4 for the American company, but I'm not sure 

5 first of all, I mean I don't know whether or not 

6 the opinion of counsel was correct that we had a 

7 problem with the name, the trademark 

8 registration of the name, or not and perhaps I 

9 was -- would be willing to use the opinion in 

10 some beneficial way with OFAC, even if we didn't 

11 necessarily agree with the opinion. I don't 

12 remember believing that we had a problem with 

13 the name, so I'm not sure what I was talking 

14 about here. 

15 Q. You wouldn't have made false 

16 statements to OFAC in order to obtain OFAC'S 

17 permission to engage in certain dealings with 

18 the Cubans; is that correct? 

19 

20 

A. 

Q. 

That's correct. 

And then I take it you and David 

21 Burgh did go to London and did meet with Nick 

22 Freeman? 

23 

24 

A. 

Q. 

Yes. 

Let me just, before we -- I turn to 

25 them, let me just ask you one other question. 
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1 

2 A. 

Milstein 

I think it might be the draft -- the 

3 substance of the memo in just a different form 

4 for use for a different purpose. 

5 Q. And do you recall whether that was 

6 given to anybody, Plaintiff's 409, the one 

7 you're looking at now? 

8 

9 

A. 

Q. 

I don't recall. 

In other words, you don't recall 

10 whether it was like a talking points memo for 

11 you or whether it was given to Mr. Freeman? 

12 A. I don't recall whether it was left 

13 behind wit~ Mr. Freeman or not, but I would seem 

14 to remember we left something with him. This 

15 could have been it. 

16 Q. Do you recall anything else being 

17 left with him? 

18 A. No. 

19 Q. Do you know what was redacted near 

20 the end? 

21 A. I see that. 

22 Q. Do you know what was redacted? 

23 A. Oh, what was redacted? I don't 

24 remember what was redacted. 

25 Q. Do you recall, did you review this 
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2 memo, 373, in preparation for your deposition? 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

Yes. 

It's dated February 3, '93? 

Yes. 

From Milstein to Burgh, Cullman 

7 senior and Cullman junior? 

8 

9 

A. 

Q. 

Yes. 

And it says "Draft" in the top 

10 right-hand corner? 

11 A. Yes. 

12 Q. Is that how you would have marked 

13 things, draft, that are drafts? 

14 

15 

A. 

Q. 

Yes. 

Does that lead you to believe that 

16 Plaintiff's 409 was not a draft? 

17 

18 

A. 

Q. 

Yes. 

Do you know if this memo was 

19 circulated in this draft form? 

20 A. I don't know. It wasn't my habit to 

21 circulate things in draft form to these people. 

22 If I was going to circulate something to them in 

23 draft form, I would probably explain why I'm 

24 doing it in draft form, so this appears to be to 

25 me to be a draft that was not circulated. 

343 



356 
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2 some color labels in preparation for this 

3 deposition. 

4 A. Yes. 

5 Q. Okay. Let me show you --

6 MR. GOLDSTEIN: Off the record for a 

7 second. 

8 (Discussion off the record.) 

9 MR. GOLDSTEIN: We just had an 

10 off-the-record discussion. What we're going 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to do is, we had previously marked a black 

and white version of GCP 549 to 554, when I 

say "black and white version," black and 

-
white copy we made in my office, as 

Plaintiff's 400, and we're going to replace 

that and make the color version, color 

copies that were produced by General Cigar 

to us, as Plaintiff's 400. Same Bates 

numbers, GCP 549 to GCP 554. 

MS. DORE: That's based on everybody's 

recollection that at Mr. Marcus' deposition 

where this was marked, Mr. Marcus was shown 

color versions of it and his references to 

PX-400 would be to the color version. 

MS. NORMAN: Can we go off the record? 



Milstein 

MR. GOLDSTEIN: Yes. 

1 

2 

3 (Discussion off the record.) 

4 BY MR. GOLDSTEIN: 

5 Q. I'm showing you what was marked 

6 Plaintiff's Exhibit 400, GCP 549, 554. These 

7 are color Cohiba labels. 

8 I would ask if that's what you recall 

9 reviewing? 

10 

11 

A. 

Q. 

Yes. 

With the handwriting of the various 

12 choices on the side? 

13 

14 

A. 

Q. 

Yes. 

And from earlier testimony, I 

15 understand that's Mr. Marcus' handwriting? 

16 A. I don't know. At least on the second 

17 page, 0549.1, that's my handwriting. 

18 Q. That's your handwriting. Right. He 

19 testified he didn't know whose handwriting that 

20 was. 

21 

22 

A. 

Q. 

Okay. 

But the choices on the sides of the 

23 labels, anyway, Mr. Marcus' testimony was that 

24 that was his handwriting. 

25 A. If he says that that was his 
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handwriting, then it is his handwriting. I'm 

3 sure it's not mine. 

4 Q. Let me show you Plaintiff's 401, 

5 which is an April 12th, 1993 letter from you to 

6 Mr. Marcus, and it says, "Enclosed find several 

7 samples for the proposed label on our Cohiba 

8 cigars. Please review and let me know which 

9 proposals might cause us problems with 

10 Cubatabaco's design for their Cohiba." 

11 

12 

13 

A. 

Q. 

A. 

14 letter. 

15 Q. 

Right. 

Do you recall that? 

I recall it now that I've read the 

Is it your understanding that these 

16 color labels went with this letter? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. And Mr. Marcus got back to you with 

his comments? 

A. Yes. 

Q. And what was your understanding of 

what he was doing? 

A. He was telling me which ones would 

the safest and which ones would be the most 

risky. 

be 
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2 

3 

Q. 

A. 

Milstein 

And by "safest" you mean? 

Would give rise to an immediate 

4 challenge by Cubatabaco based on their trade 

5 dress registration in this country. 

6 

7 

Q. 

A. 

And --

Which ones would be more defendable 

8 if there was such a challenge. 

9 Q. By "safest," you mean safest for 

10 General Cigar? 

11 

12 

A. 

Q. 

Yes. 

Do you have any recollection looking 

13 at this whether you did this in the context of 

14 providing labels or samples to Mr. Freeman for 

15 discussions with Mr. Padron? 

16 I'm focusing on the dates as much as 

17 anything else. 

18 A. Yes. It would seem we went through 

19 process with Mr. Marcus, got his opinion and 

20 then through the April 20th letter from 

21 Mr. Cullman ... It doesn't say in that letter 

22 that he's attaching copies of -- he's attaching 

23 the color labels to the letter or enclosing 

24 those labels with the letter. 

25 Q. The letter doesn't specifically say 
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1 

2 that. 

Milstein 

It simply says, "We propose that you 

3 present Mr. Padron with some samples of the 

4 packaging designs that we are considering." 

5 A. And at some point I would expect 

6 Edgar would have sent it to Nick and this is 

7 what he would have sent, the ones that Harry had 

8 approved and we had agreed on as being the less 

9 risky and the ones that the business people 

10 wanted. 

11 Q. And if the Cubans agreed, there 

12 wouldn't be an issue of risky and less risky? 

13 A. Perhaps. Although, again, I was not 

14 in a position to be comfortable with an 

15 agreement by the Cubans on anything. 

16 Q. Because your concern from OFAC was 

17 that you couldn't enter into a legally 

18 binding 

19 A. And as long as there was not a 

20 legally binding agreement, I wouldn't be 

21 comfortable as the company's lawyer in accepting 

22 their oral assurance that they won't have a 

23 problem with this or challenge us on this in the 

24 future. 

25 Q. Do you recall any discussions with 
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2 of the print. 

3 Q. And do you recall conveying this to 

4 anyone at General Cigar, Mr. Marcus' comments? 

5 

6 

A. 

Q. 

I don't recall specifically. 

Let me show you what we've marked as 

7 Plaintiff's 376, and that is GCP 560. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

for 

that 

Is that your handwriting? 

A. Yes. 

Q. Did you review this in preparation 

your deposition? 

A. Yes. 

Q. bo you know what this refers to? 

A. No. 

Q. Do you know what it refers to by, is 

"Nick's draft"? 

A. Is what Nick's draft? 

Q. The first line, is that "EMC's 

19 comments"? 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Is the second line "Nick's draft"? 

Yes. 

Do you know what that refers to? 

No, I don't. 

There's no Nick involved other than 
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2 Nick Freeman. 

3 A. Oh, yeah, I'm sure it refers to Nick 

4 Freeman's draft or a draft given to Nick 

5 Freeman, but I don't know what that draft might 

6 be. It might be the draft of the letter from 

7 Edgar Cullman, Jr. to Nick Freeman of April 

8 20th, 1993. I'm only speculating now. I don't 

9 really remember. 

10 Q. Now "Going forward with relaunch 

11 anyway, with or without trade dress," is that 

12 something that Edgar Cullman stated? 

13 A. It might have been something that 

14 Edgar Cullman stated should be included in the 

15 draft letter to Nick, but I'm only speculating. 

16 I don't really remember. 

17 Q. So you don't know whether it refers 

18 to, we're going to go with the relaunch anyway 

19 or whether it refers to putting something in the 

20 letter? 

21 

22 

A. 

Q. 

I don't remember. 

And by EMC, do you know if you're 

23 referring to junior or senior? 

24 A. I believe I'm referring to senior. I 

25 would have put down junior if I was referring to 

3 64 



1 Milstein 

2 junior. 

3 Q. Do you know when this was written in 

4 relation to these other documents we've been 

5 looking at? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

10 version? 

11 

12 

A. 

Q. 

No, I don't. 

Do you know what's redacted? 

I don't. 

The version you saw was a redacted 

Yes. This is the version I saw. 

Do you recall talking to Mr. Cullman, 

13 Sr. about the approach to Freeman? 

14 

15 

A. 

Q. 

Not specifically, no. 

Does this kind of -- does this memo 

16 tell you that this is based on a conversation 

17 you had with Mr. Cullman, Sr.? 

18 

19 

A. 

Q. 

Most likely, yes. 

In all this talking, anything else 

20 jog loose about Freeman and Padron on the trade 

21 dress issue? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

No. 

Do you have the label one there? 

Yes. 

Let me show you what we've marked as 
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2 Plaintiff's 404, which is GCP 317 through 320, a 

3 letter from Mr. Greenberg to Mr. Milstein dated 

4 September 8th, 1993. 

5 Did you review this letter in 

6 preparation for your deposition? 

7 

8 

A. 

Q. 

9 letter? 

10 

11 

A. 

Q. 

Yes. 

Do you have any recollection of the 

Yes. 

What had you asked -- you had asked 

12 Mr. Greenberg to do something? 

13 A. Apparently I asked Mr~ Greenberg to 

14 check out whether or not we could expand Cohiba 

15 for use in other areas, areas other than cigar 

16 sales, and we were discussing various 

17 designations of sizes for the Cohiba cigar 

18 product as well. 

19 

20 

Q. 

marks .. 

And he notes that, "As to these front 

" 

21 Would it be fair to call them front 

22 marks? 

23 

24 

A. 

Q. 

Yes. 

" ... which are also found on the 

25 packaging for Cubatabaco's packaging sold 
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2 abroad"? 

3 

4 

A. 

Q. 

Right. 

Do you recall telling him that you 

5 wanted an opinion on using these front marks 

6 that are also used by Cubatabaco's Cohiba? 

7 A. I don't recall specifically, but most 

8 likely that's what I did. 

9 Q. Do you know why General Cigar was 

10 interested in using these particular front 

11 marks? 

12 A. I think for the same reason they were 

13 interested in using the trade dress for 

14 Cubatabaco's Cohiba. 

15 

16 

Q. 

A. 

And that is? 

To trade off on, exploit the Cuban 

17 cigar mystique, if you will, for our own 

18 product. 

19 Q. And if you turn to -- do you have any 

20 recollection of any conversations with Greenberg 

21 before the letter other than the fact that he 

22 refers to a summary of "our recent 

23 conversations"? 

24 

25 

A. 

Q. 

No, I don't. 

So your knowledge is basically what's 
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2 in the letter? 

3 

4 

A. 

Q. 

Yes. 

And then in page 3 at the bottom 

5 talking about the new designations, what we just 

6 called front marks, in the last sentence, "I 

7 understand that Harry Marcus has already 

8 discussed this matter with you." 

9 Do you recall anything with Harry 

10 other than the reference in the letter? 

11 

12 

A. 

Q. 

No, I don't. 

And in -the last pa~agraph, the last 

13 full paragraph on.page, the fourth page of the 

14 letter, the attorneys -- Mr. Greenberg 1s 

15 advising that using the Cubatabaco Cohiba front 

16 marks may raise a risk of an objection or 

17 challenge to General Cigar's use or registration 

18 of the Cohiba mark or trade dress in the United 

19 States; is that correct? 

20 

21 

A. 

Q. 

That's what it says, yes. 

Do you recall any discussions 

22 internally at General Cigar following this 

23 letter about the use of the front marks? 

24 A. I remember talking to John Rano about 

25 it, but I don't remember what the resolution of 
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2 it was. I don't remember if they decided to use 

3 the marks or not. 

4 Q. The front marks? 

5 A. Right. 

6 Q. Do you know what led you to ask 

7 Mr. Greenberg for his opinion in the first 

8 place? 

9 A. I don't remember specifically, but it 

10 makes sense that I would have been asking in the 

11 context of a potential risk because we knew that 

12 these were the ma.rks . being used by Cubatabaco . 

13 Q. bo you recall who at General Cigar 

14 asked you to ask Greenberg? 

15 A. I don't recall, no. 

16 Q. But somebody at General Cigar. 

17 Again, this was something that could have come 

18 from the marketing side? 

19 

20 

21 who? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

But you don't recall specifically 

That's right. 

Or any other specific conversations? 

That's right. 

You understood that certain of these 
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2 front marks were unique to Cubatabaco's Cohiba? 

3 

4 not. 

5 not. 

A. I don't know if I understood that or 

I don't remember if I understood that or 

MR. GOLDSTEIN: Why don't we mark 

this. 

370 

6 

7 

8 

9 

(Plaintiff's Exhibit 410, Handwritten 

notes, marked for identification, as of this 

10 date.) 

11 BY MR. GOLDSTEIN: 

12 Q. Let me show you what's been marked as 

13 Plaintiff's 410, GCP 27. 

14 

15 

16 

A. 

Q. 

Is that your handwriting? 

Yes, it 1.s. 

Did you review this document in 

17 preparation for your deposition? 

18 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Do you know when you wrote this? 

I don't know. 

Do you know what it's in context of? 

It looks like notes that I took of a 

23 conversation with somebody where they were 

24 telling me about Cubatabaco's enforcement 

25 actions and their campaign to prevent generic 



1 Milstein 

2 denigration of names, you know, things 

3 associated with their cigars. 

4 Q. Do you have any knowledge of anything 

5 further in terms of what this was based on? 

6 A. This is either notes I took after 

7 talking with Mr. Garrido or after or during my 

8 breakfast with Mr. Padron and I just don't 

9 remember which, but it seems to me that the 

10 context of this would have been one of those two 

11 events. 

12 Q. You believe the notes are from the 

13 time that you were in Havana? 

14 

15 

A. 

Q. 

Yes. 

And you believe it's either from a 

16 conversation from Garrido or a conversation with 

17 Padron? 

18 

19 

A. 

Q. 

Right. 

Are you referring to a slogan 

20 "Habanos is more than a brand" or are you 

21 referring to something that somebody said? 

22 A. Putting it in quotes leads me to 

23 believe that that person actually said it and 

24 that's why I put it in quotes. 

25 Q. Were you aware whether that's a 
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2 slogan? 

3 

4 

A. I don't remember now whether I was 

aware if it was a slogan then. I'm not aware 

5 now that it's a slogan. 

6 Q. The information about the courts at 

7 the bottom, you're referring to European 

8 decisions? 

9 

10 

A. 

Q. 

I don't know. 

And in this -- is this part of like a 

11 strike the question. 

12 Are these notes part of other notes 

13 

14 

of your trip to Havana? 

A. I don't know. I already testified I 

15 believe I took notes 

16 Q. Right. 

17 

18 

A. -- as a journal type of thing back 

when I went back to the hotel. This does not 

19 appear to be part of the journal, which was more 

20 of a rambling description of what went on during 

21 the day. This appears to be notes of a meeting 

22 with somebody discussing this issue 

23 specifically. 

24 Q. And do you recall if you have other 

25 notes from your trip to Havana, not whether or 
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2 not they exist today, but do you recall other 

3 notes of meetings in addition to those journal 

4 notes that you previously described? 

5 A. I think I might have taken notes 

6 during the conference, during the presentations 

7 at the conference, although I don't remember 

8 specifically. 

9 

10 

11 

Q. 

A. 

Q. 

Okay. 

But that's all I remember. 

Do you have any knowledge as to why 

12 this note exists and other notes apparently 

13 don't? 

14 A. I can only speculate that this was 

15 somehow more important than the other notes and 

16 that served some purpose that the other notes 

17 didn't, and that's why I kept this rather than 

18 keeping the other notes as well. 

19 Q. Do you have any idea where this was 

20 kept file wise? 

21 A. I have no idea. I would assume that 

22 I put it into the Cohiba file or a file that I 

23 established on the trip to Cuba, although I just 

24 don't remember. 

25 Q. There's no reference to Cohiba in the 
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2 document. 

3 

4 

A. 

Q. 

Right. 

At your prior deposition I had shown 

5 you the Section 8 and 15 declaration for Cohiba 

6 filed by General Cigar with the u.S. PTO in June 

7 23rd, 1996, which we had marked as Plaintiff's 

8 Exhibit 84, and I believe your testimony was you 

9 did not recall having any involvement in the 

10 preparation of this Section 8 and 15 

11 declaration; is that correct? 

12 

13 

A. 

Q. 

That's ·correct. 

I have some other documents that have 

14 been produced under the privilege log which 

15 certainly don't indicate any involvement with 

16 Cuba, and I just want to mark them and show them 

17 to you. 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GOLDSTEIN: What I want to do is I 

want to mark this set as one, so I'll 

identify it. 

(Plaintiff's Exhibit 411, Letter dated 

1-13-86 from Sparkes to Dore; letter dated 

6-12-86 from Downing to Sparkes; first page 

of draft Section 8 and 15; letter dated 

6-23-86 from Sparkes to Downing and letter 
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2 
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Milstein 

dated 7-16-86 from Downing to Sparkes, 

marked for identification, as of this date.) 

4 BY MR. GOLDSTEIN: 

5 Q. I'm showing you what we've marked as 

6 Plaintiff's Exhibit 411, which are documents 

7 from originally on the privilege log produced by 

8 General Cigar involving the Section 8 and 15 

9 declaration of use for Cubatabaco, and it's June 

10 13th, 1986. 

11 

12 

13 

14 

15 

16 

MS. DORE: Wait, wait. You said 

Cuba tabaco .. 

MR. GOLDSTEIN: General Cigar's 

Cohiba. 

MS. DORE: And it's January 13th, not 

June. 

17 BY MR. GOLDSTEIN: 

18 

19 

Q. The first letter is January 13th from 

Charles Sparkes to Janet Dore. The second is 

20 June 12th, 1986 and that's -- that's GCP 204, 

21 the first one. Then June 12th, 1986 from Dick 

22 Downing to Charles Sparkes, and that's GCP 192 

23 through 195. I hope your copy is better than 

24 mine. 

25 Do you have 193? 
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2 

3 

A. 

Q. 

Milstein 

No. I have 192 

Well, 193, which is not in neither of 

4 our copies, is the first page of the draft 

5 Section 8 and 15, and maybe we can slip that in 

6 at some point, the June 23, 1986 letter from 

7 Mr. Sparkes to Mr. Downing, GCP 40, and a July 

8 16th, 1986 letter from Dick Downing to Charles 

9 Sparkes, GCP 198. 

10 The correspondence shows 

11 communication between Sparkes and two attorneys 

12 at Morgan & Finnegan for the Section 8 and 15 

13 declaration. 

14 Do you see that? 

15 

16 

A. 

Q. 

Yes. 

Would an attorney at General Cigar 

17 have been involved in the filing of the Section 

18 8 and 15 declaration? 

19 

20 

A. 

Q. 

Not during this time period, no. 

That would have been handled by 

21 Mr. Sparkes internally? 

22 

23 

A. 

Q. 

Yes. 

And by outside counsel at Morgan & 

24 Finnegan externally? 

25 A. Yes. 

376 



1 

2 Q. 

Milstein 

Do you have any knowledge of anything 

3 that outside counsel did to determine the 

4 accuracy of the continuous use statement in the 

5 Section 15 declaration? 

6 A. These specifically or generally? 

7 Q. Generally was that done internally or 

8 was it done by outside counsel? 

9 

10 

A. 

Q. 

Was what done internally? 

Do you know if outside counsel did 

11 anything to verify the statement of continuous 

12 use that would be in the declaration? 

13 A. I believe outside counsel accepted 

14 the evidence from the company. 

15 Q. The representation of the company or 

16 the evidence from the company? 

17 A. I believe that the representation of 

18 the company was accepted by outside counsel and 

19 I don't know if they independently asked for 

20 proof or not. 

21 When I was doing them after 

22 Dr. Sparkes left, I don't believe they did. 

23 They took our representation that we had the 

24 requisite use. 

25 Q. After Sparkes left, you did have some 
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2 got there; is that correct? 

A. That's correct. 3 

4 

5 

6 

7 

8 

Q. 

A. 

Do you know when it was set up? 

No. 

Q. 

A. 

Q. 

Do you know who set it up? 

No. 

Let me show you a document. 

9 marked as an exhibit at the Ross Wollen 

This was 

10 deposition. It's possible I'm wrong, but I 

11 recollect it was marked as Plaintiff's 331. 

12 It's GC 5995, 5996 and 5988, and I ask you first 

13 to take a look at-the document. 

14 (Witness complies.) 

15 Q. I'll represent that 5998 and 5996, 

16 it's a copy of the, in a different way of the 

17 same -- it's the same document, it's just copied 

18 differently. 

19 

20 

A. 

Q. 

Okay. 

My first question is, do you 

21 recognize any of the pages, any of these three 

22 pages? 

23 

24 

A. 

Q. 

No. 

Do you recognize any of the 

25 handwriting? 
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2 
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4 

Milstein 

A. No, I don't. 

Q. Do you know who in the first page, 

"Called Lagan"? I think it's Lagan. Do you see 

5 that? 

6 

7 

8 

A. Uh-huh. 

Q. Do you know who that is or who it 

looks like it might be? I might have the name 

9 wrong. 

10 A. Lagan? There was a guy named Lagan 

11 something that worked at one of General Cigar's 

12 subsidiary -- I'm sozry, one of Culbro's 

13 subsidiaries. Gaylan Lagan. Gaylan Lagan was 

14 his name, who worked -- he was president of one 

15 

16 

of the subsidiaries of Culbro Corporation. I 

think it was Moll Tool, M-o-1-1 Tool. That's 

17 the only Lagan I know from that company, and I 

18 cannot imagine he would be involved at all with 

19 Cohiba, and nor am I sure he was even around in 

20 1981 if that's, in fact -- I'm sorry. 1988 is 

21 the date on this note, but that's the only Lagan 

22 that I can think of right now. 

23 Q. And on the second page there's a 

24 handwritten note "As per McLoughlin, stopped 

25 ordering packaging in 1984. 5,000 cigars in 
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2 

3 

1986. None." And then in it looks like someone 

else's handwriting, "Few in 1987. No response 

4 from GCC." 

5 First, do you recognize the 

6 handwriting? 

7 

8 

A. 

Q. 

No, I don't. 

Do you have any idea what this is 

9 referring to? 

10 

11 

A. 

Q. 

No, I don't. 

Do you have knowledge that General 

12 Cigar st6pped ordering packaging for its Cohiba 

13 in 1984? 

A. No. 14 

15 Q. You have no knowledge one way or the 

16 other? 

That's right. 17 

18 

A. 

Q. And the name Cibao, C-i-b-a-o, do you 

19 know anything about that? ? 

20 A. It's a familiar name. It could I 

21 just don't remember exactly where I saw it or 

22 what it means. I believe it was perhaps a 

23 company. 

24 Oh, I'm sorry. It was a name used on 

25 certain cigar brands as an address for BATF 
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purposes, I believe, on cigar boxes. There were 

3 certain names we used to designate the company 

4 

5 

6 

on cigar boxes as an address. And it was not 

General Cigar. 

sounding names. 

It was in some instances Spanish 

That's the only thing I can 

7 think of. 

8 Q. Like the Diaz y Cia that you sold the 

9 Cohiba under? 

10 

11 

12 that 

A. 

Q. 

Yes, that's right. 

Anything else in this document 

I mean do you recognize or understand 

13 anything, what this document is or what it's 

14 showing. 

15 

16 

A. 

Q. 

No, I really don't. 

An outside designer in 1992 and/or 

17 1993 prepared labels of Cohiba and produced 

18 those here, they're exhibits, and I just ask you 

19 if you would take a look at these Exhibits 119, 

20 120 and 122 and tell me if these are the 

21 exhibits that -- if you recall seeing these and 

22 whether you selected from them to give to Marcus 

23 or whether you showed Marcus everything you got, 

24 if you recall. 

25 MS. DORE: Objection to the form. 
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2 MR. GOLDSTEIN: I have no further 

3 questions at this time. 

4 MS. DORE: Okay. 

5 (Time noted: 1:35 

6 

7 

8 RONALD S. MILSTEIN 

9 

10 Subscribed and sworn to before me 

11 this Stfv day of ｾ｟Ｌ＠ 2001. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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2 C E R T I F I CAT E 

3 STATE OF NEW YORK 

4 ss. 

5 COUNTY OF NEW YORK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I, ANNETTE ARLEQUIN, a Shorthand 

Reporter and Notary Public within and for 

the State of New York, do hereby certify: 

• 
That RONALD S. MILSTEIN, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and that such 

deposition is a true record of the 

testimony given by the witness. 

I further certify that I am not 

related to any of the parties to this 

action by blood or marriage, and that I am 

in no way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 18th day of July, 2001. 
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ANNETTE ARLEQUIN, CSR, RPR 

24 My commission expires: 

6/30/02 
25 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

-----------------------------~---------x 
EM PRE SA CUBAN A DEL TABACO, d. b. a. . 

CUBATABACO, 

Plaintiff, 

vs. 

CULBRO CORPORATION and GENERAL 

97 Civ. 8399 

( RWS) 

1 

CIGAR CO., INC., 

Defendants. 
ORIGINAL 

---------------------------------------x 

Rule 30(B) (6) and 45 DEPOSITION OF GORDON MOTT 

New York, New York 

Tuesday, April 24, 2001 

Reported by: 

ANNETTE ARLE QUIN 

CSR NO. 1450 

JOB NO. 12 0 62 8 

----Es Q u IR EThl 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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April 24, 2001 

10:00 a.m. 

Rule 30 (B) ( 6) and 45 deposition of 

GORDON MOTT, held at the offices of Hall 

Dickler Kent Goldstein & Wood LLP, 909 Third 

Avenue, New York, New York, pursuant to 

Subpoena, before Annette Arlequin, a 

Certified Shorthand Reporter and a Notary 

Public of the State of New York. 

2 



1 

2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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20 
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RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

BY: 

740 Broadway at Astor Place, 5th Floor 

New York, New York 10003-9518 

MICHAEL KRINSKY, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: DICKERSON M. DOWNING. ESQ. 

HALL DICKLER KENT GOLDSTEIN & WOOD LLP 

Attorneys for Gordon Mott 

909 Third Avenue 

New York, New York 10022-4731 

BY: PETER D. RAYMOND, ESQ. 

3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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having been duly sworn by a Notary Public,

was examined and testified as follows:

(Plaintiff's Exhibit Shanken-1,

Notice of Deposition and subpoena, marked

for identification, as of this date.)

1

2

3

4

5

6

7

G 0 R DON MOT T, called as a witness,

5

8 EXAMINATION BY

9 MR. KRINSKY:

10 Q. Mr. Mott, would you state your name

11 for the record and your address.

12 A. Gordon Mott, 387 Park Avenue South,

13 New York City.

14

15

16

Q.

A.

Q.

And by whom are you employed?

M. Shanken Communications.

And I direct your attention to the

17 document we've marked as Shaken No.1, which is

18 the Notice of Deposition subpoena with the

19 subpoena attached.

20 You're appearing today pursuant to

21 that subpoena; is that right?

was a 30(b) (6) subpoena and I'd like to

22

23

24

25

A.

Q.

Yes.

Okay.

MR. KRINSKY: And I'd like to -- this



1 Mott 

2 BY MR. KRINSKY: 

3 Q. What is your current position with 

4 M. Shanken Communications? 

5 A. I am executive editor of Cigar 

6 Aficionado magazine. 

7 Q. And how long have you held that 

8 position? 

A. With a change of title, I've held it 9 

10 for ten years. Nine years I guess actually. 

11 The magazine started in 1992. 

12 Q. So you held this position since the 

13 magazine's formation? 

14 A. Yes. 

15 Q. All right. And when was this change 

16 of title that you mentioned? 

17 

18 

A. 

Q. 

19 title? 

20 

21 

22 

A. 

Q. 

Maybe two years ago. 

And prior to that time, what was the 

Managing editor. 

Managing editor. 

And were your responsibilities the 

23 same when you were called the managing editor as 

24 when you were called the executive editor? 

25 A. Yes. 

7 



1 

2 Q. 

Mott 

And could you describe those 

3 responsibilities, please. 

4 A. I assign, edit and oversee all the 

5 articles that are put into the magazine, and in 

6 addition, I research and find the cover subjects 

7 with, you know, a few exceptions. 

8 Q. And prior to your assuming this post, 

9 by whom were you employed? 

10 

11 

A. 

Q. 

M. Shanken Communications. 

And could you give us the history of 

12 your employment by that company? 

13 A. Yes. I joined in January of 1990 and 

14 I was managing editor of an alcoholic beverage 

15 industry publication called Market Watch. 

16 Q. 

17 position? 

18 

19 

20 

A. 

Q. 

A. 

And how long did you occupy that 

Approximately? 

Approximately? 

About three, three-and-a-half years. 

21 It actually overlapped with the beginning of my 

22 duties at Cigar Aficionado. 

23 Q. And what were your responsibilities 

24 as managing editor of that publication? 

25 A. I assigned and edited and actually 

8 



1 Mott 

2 wrote some articles also for that publication. 

3 Q. What was, in brief form if you could, 

4 your professional employment history prior to 

5 January of 1990? 

6 

7 

A. 

in July 

I started with the Associated Press 

or June of 1975. I was employed by 

8 them for six years through 1981. 

9 

10 

11 

I joined Knight Ridder newspapers in 

April of 1981. I was with them for three years. 

I then became a free-lancer for 

12 approximately four years, one year in Mexico and 

13 three years in France. 

14 In, let's see, February of 1988 I 

15 joined Newsweek for one year. 

16 And then I worked for about six 

17 months for a trade publishing house called 

18 Racher Press here in New York before joining 

19 M. Shanken Communications. 

20 

21 Q. 

I think that's everything. 

Thank you. And if you could, could 

22 you just briefly identify the positions you held 

23 at these organizations starting with the AP? 

24 

25 

A. At the AP, I joined the company as a 

broadcast news writer. I then transferred to 

9 



1 Mott 

2 their, I guess it was called its foreign desk, 

3 where I was an editor on the wires there. I was 

4 then transferred to Mexico City in July of 1978 

5 where I was a correspondent for the Associated 

6 Press there. 

7 Then I was the bureau chief for 

8 Knight Ridder newspapers in Mexico City. 

9 And as a free-lancer I was just a 

10 writer, worked for myself, self-employed. 

11 At Newsweek I was a writer in the 

12 foreign news section of the domestic Newsweek 

13 magazine. 

14 And at Racher Press I was editorial 

15 director. 

16 And then I joined M. Shanken as 

17 managing editor. 

18 Q. And Racher Press was a trade 

19 publication in what line? 

20 A. They covered the mass market retail 

21 and chain drugstore industries. 

22 Q. In all this career, did you ever have 

23 occasion to go to Cuba? 

24 A. No. 

25 Q. Or to write any stories about Cuba? 

10 



1

2

3

A.

Q.

Mott

Specifically, no.

Now, when you were managing editor at

11

4 Cigar Aficionado, to whom did you report?

5

6

A.

Q.

I report to Marvin Shanken.

Can you describe Mr. Shanken's

7 position in that publication?

8 A. Well, Mr. Shanken owns M. Shanken

9 Communications and he is editor and publisher of

10 Cigar Aficionado.

11 Q. Do you report to anyone else besides

12 Mr. Shanken?

13

14

A.

Q.

No, I do not.

And besides Mr. Shanken, are you the

15 most senior person on the editorial side of the

16 publication?

17

18

A.

Q.

Yes.

And that's been the case since the

19 magazine's formation?

20 A. Yes.

21 Q. Now in preparation for this

22 deposition, did you review any documents?

question.

MR. RAYMOND:

23

24

25

A. Yes. I saw the, I guess that's --

It's just a yes or no



1

2

3 matter?

Mott

And Impact, what is its subject

14

4 A. It is an alcohol beverage industry

5 newsletter.

6 Q. Does M. Shanken Communications

7 publish something called Cigar Insider?

And are you involved in Cigar Insider

title is the same actually.

I am the editor of it.

8

9

10 too?

11

12

13

14

A.

Q.

A.

Q.

A.

Yes.

Yes.

Okay.

I forgot that.

And what position do you hold?

I think the

I don't keep track

15 of that, but I am the responsible editor.

16 Q. Now, does M. Shanken maintain --

17 Cigar Insider is available in hard copy and also

18 is there an on-line version?

19

20

A.

Q.

No.

Is there an on-line version of Cigar

21 Aficionado published?

22

23

24

25

A.

Q.

A.

Q.

Yes.

And --

Well, there is a website.

The website ｾ ｳ Cigar Aficionado?



15 

1 Mott 

2 A. Yes. 

3 Q. Any responsibilities with respect to 

4 the website? 

5 A. Yes. 

6 Q. What's that? 

7 A. I'm also the director of it. 

8 Q. Do you have any relationship with 

9 General Cigar? 

10 MR. RAYMOND: You're asking about 

11 Mr. Mott personally or the company or what? 

12 MR. KRINSKY: Mr. Mott personally, 

13 professional or business relationship with 

14 them. 

15 A. That's pretty broad. 

16 MR. RAYMOND: Yeah, I'm not sure what 

17 you mean. 

18 BY MR. KRINSKY: 

19 Q. Have you ever been employed by 

20 General Cigar? 

21 A. No. 

22 Q. Does General Cigar hold any equity 

23 interest in M. Shanken Communications as far as 

24 you know? 

25 A. As far as I know, no. 



1 

2 Q. 

Mott 

Does General Cigar have any financial 

3 interest in M. Shanken Communications as far as, 

4 you know, putting aside a possible 

5 landlord-tenant relationship? 

6 

7 

A. 

Q. 

No. 

Is there a landlord-tenant 

8 relationship between M. Shanken and General 

9 Cigar? 

10 A. I believe that's correct. I don't 

11 know the specifics of it, but yes, I've been 

12 told that. 

13 Q. Is General Cigar the owner of the 

14 building in which M. Shanken Communications 

15 leases space? 

16 

17 

A. 

Q. 

I believe that to be true, yes. 

And does General Cigar occupy space 

18 itself in that same building? 

A. 

Q. 

A. 

Yes, it does. 

Do you know what floor they're on? 

I know that they occupy the sixth 

19 

20 

21 

22 floor, I presume. I think part of the seventh 

23 floor too. 

24 Q. And what floors does M. Shanken 

25 Communications occupy? 

16 



Mott 

A. We did a split cover. 

1 

2 

3 Q. And that was for the first issue; is 

4 that correct? 

5 A. Yes. 

6 Q. Did you ever do a split cover after 

7 that? 

8 A. No. 

9 Q. And when you say "a split cover, " you 

10 mean there was, there was a publication with one 

11 cover and then there was another, the same 

12 publication but with a different cover; is that 

13 correct? 

14 

15 

A. 

Q. 

Correct, yes. 

Besides the cover, was there any 

16 other difference between the two publications? 

17 

18 

A. 

Q. 

No. 

Now looking at the same document, 

19 you'll notice with respect to cover version 

20 No. 1 there are distributions broken down 

21 between subscriptions -- withdraw that for a 

22 moment. 

23 The cover version No. 1, "America's 

24 Favorite Cigar," was that the version that was 

25 distributed within the United States? 

19 



1 

2 

3 

A. 

Q. 

Mott 

Yes. 

And cover version No. 2 was 

4 distributed outside of the United States? 

5 

6 

A. 

Q. 

Correct. 

And was cover version No. 1 

7 distributed at all outside the United States? 

8 

9 

A. 

Q. 

I don't know the answer to that. 

It was primarily within the United 

10 States; is that correct? 

11 

12 

A. 

Q. 

True. 

Okay. Now the distribution, cover 

13 No. 1 is broken down in three categories. 

14 These were subscriptions which were 

15 obtained prior to the publication of the first 

16 issue; is that correct? 

17 

18 

A. 

Q. 

Correct. 

And then you delivered the 

19 publication to the subscribers by mail; is that 

20 correct? 

21 

22 

A. 

Q. 

Correct. 

And can you describe how M. Shanken 

23 Communications went about getting 

24 pre-publication subscriptions in general terms? 

25 MR. RAYMOND: If you know. 

20 
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21 

1 Mott 

2 A. There were a variety of promotional 

3 campaigns that we ran, I don't recall exactly 

4 where, but it was approximately I think a 

5 six-month process soliciting interest. 

6 Q. And this was involving mailing to 

7 potential subscribers? 

8 A. I don't know the answer to that. 

9 Q. Did it involve taking out 

10 advertisements in other publications? 

11 A. In other publications, no. 

12 In publications of M. Shanken 

13 Communications, yes. 

14 Q. And what publications? 

15 A. I believe that it was Wine Spectator. 

16 Q. And was there any promotion for 

17 subscriptions at cigar retail stores? 

18 A. I don't recall. I don't remember. 

19 Q. And who was the person in charge of 

20 this pre-publication promotional activity? 

21 A. Mr. Shanken. 

22 Q. And was there anyone who worked with 

23 him? 

24 A. I don't recall. 

25 Q. In any of these pre-publication 



1 Mott 

2 1992 and they were not displaying the magazine 

3 to your knowledge? 

4 

5 

A. 

Q. 

I don't recall. I don't recall. 

Now going back to Exhibit No. 2, 

6 there's a reference to newsstand foreign. 

7 Would those newsstand foreign include 

8 the same categories of outlets that you've 

9 described? 

10 

11 

A. 

Q. 

12 airports? 

13 

14 

15 

A. 

Q. 

A. 

As far as I know, yes. 

Did they include duty-free shops at 

I don't know the answer to that. 

Who would know the answer to that? 

From 1992, I'm not sure that anyone 

16 knows the specific answer. 

17 Ms. Zandi is certainly the most 

18 likely person. 

19 Q. Has it been a practice of the company 

20 to place the magazine at duty-free shops 

21 overseas? 

22 A. I don't believe it's been a 

23 consistent policy, no. 

24 Q. Now, when Cigar Aficionado's premier 

25 issue was first published, were there any other 

37 



1 Mott 

2 magazines devoted to cigars in circulation in 

3 the United States? 

4 

5 

A. 

Q. 

No. 

There came a time when there were 

6 other magazines being published devoted to 

7 cigars in the United States; is that correct? 

8 

9 

A. 

Q. 

Yes. 

Okay. Do you recall approximately 

10 when the first of these appeared? 

11 A. Exactly, no. Within a couple of 

12 years. 

13 Q. In 1993 did any appear? 

14 A. I do not recall that it was that 

15 early? 

16 Q. Do you recall which was the first of 

17 these other magazines? 

18 

19 

A. 

Q. 

20 magazines? 

21 

22 

A. 

No, I don't. 

What were the names of the other 

There was a magazine called Smoke. 

The other ones have disappeared, so I 

23 don't recall their name at this point. 

24 Q. Would it be fair to say in your 

25 opinion that Smoke was the second leading 

38 



1 Mott 

2 publication devoted to cigars published in the 

3 United States since 1992? 

4 

5 

6 

7 

8 

9 

10 

MR. RAYMOND: I'm going to direct the 

witness not to give his opinions about 

things. 

If you know factually whether it was 

or wasn't, you can answer that. 

A. I don't know for a fact. 

Q. Is it your understanding that Cigar 

11 Aficionado has a greater circulation than Smoke? 

12 

13 

14 

15 

A. 

Q. 

MR. RAYMOND: Today you're talking? 

MR. KRINSKY: Today. 

Yes. 

And throughout the whole period of 

16 time since Smoke appeared? 

17 A. I don't have specific figures, but 

18 I've always believed that, yes. 

19 Q. Do you have any understanding as to 

20 whether there was any other publication devoted 

21 to cigars that had a circulation in the United 

22 States comparable to Smoke at any point? 

23 Putting aside Cigar Aficionado. 

24 

25 

A. 

Q. 

No. 

There was none? 

39 



1 

2 

3 

A. 

Q. 

Mott 

I don't believe so, no. 

When Cigar Aficionado was first 

4 published, were there trade publications devoted 

5 to cigars? 

6 A. Not specifically to cigars. There 

7 were trade publications for the retail tobacco 

8 trade. 

9 Q. For the retail tobacco trade. 

10 And what were the names of those? 

11 A. I believe one J..S called Smoke Shop 

12 and the other is called Tobacconist. 

13 Q. Was there any pre-publication 

14 promotion of the magazine in either of those 

15 publications? 

16 

17 

A. 

Q. 

Not that I recall. 

Were there any advertisements for the 

18 magazine ever placed in those publications? 

19 A. Yes. 

20 Q. And when was the first time? 

21 A. I don't remember. 

22 Q. Was it in I 92? 

23 A. I do not believe so, no. 

24 Q. In I 93? 

25 A. I believe that was the first time, 

40 



1 Mott 

2 yes. 

MR. KRINSKY: Mark this. It's a 3 

4 

5 

6 

7 

8 

9 

document provided by counsel in response to 

the subpoena duces tecum. It appears to be 

10 

11 

a memorandum from Mel Mannion to 

Mr. Raymond. 

(Plaintiff's Exhibit Shanken-3, 

Memorandum dated 9-1-00 from Mannion to 

Raymond, marked for identification, as of 

this date.) 

12 BY MR. KRINSKY: 

13 Q. When was the second issue of Cigar 

14 Aficionado published? 

A. I believe it was December of '92. 15 

16 Q. And does that mean that it was on the 

17 newsstands in December of '92? 

18 

19 

A. 

Q. 

Yes. 

Was it in the newsstands prior to 

20 December of '92? 

21 

22 

A. I don't recall the exact date. 

The cover date is winter '92-'93. 

23 came out somewhere around that point. 

24 Q. And were the sales figures, 

25 circulation figures, for that publication 

It 

41 



1 Mott 

2 correct? 

3 

4 

A. 

Q. 

As far as I know, yes. 

If you could take a look at the page 

5 that's maybe six in after the editorial titled 

6 "Research Department 1999, Mendelsohn Affluent 

7 Survey." 

A. Yes. 

Mr. RAYMOND: The witness just wants 

8 

9 

10 

11 

to take a break for a ·minute. 

(Recess is taken.) 

12 BY Mr. KRINSKY: 

13 Q. For a moment going back to that 1992 

14 breakfast at the convention when the magazine 

15 was launched, do you recall whether anyone from 

16 General Cigar was at the breakfast? 

17 A. I don't recall specifically. 

18 Q. Do you recall whether anyone from 

19 General Cigar was at the convention? 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

24 convention? 

25 A. 

Yes. 

And do you recall who that was? 

I do not. 

Did General Cigar have a booth at the 

I don't remember it, but I'm sure 

49 



1 Mott 

2 they did. 

3 Q. They usually do? 

4 A. Yes. 

5 Q. Now turning your attention to this 

6 document, the Research Department Mendelsohn 

7 Affluent Survey document, you'll notice that the 

8 front towards the top it states, "A profile of 

9 the reader," and then within parentheses, 

10 "Average issue audience 764,000." 

11 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

A. 

Uh-huh. 

Okay? 

Uh-huh. 

What is an issue audience? 

It is my understanding that that is a 

16 formula used in the magazine business that 

17 relates to your base subscription, rather your 

18 basic issue sales and then there is a formula 

19 used based on how many people beyond the initial 

20 purchaser or subscriber read it. 

21 Q. And is that a formula that's 

22 generally accepted in the magazine publishing 

23 industry? 

24 

25 

A. It varies magazine to magazine, but 

yes, it is a standard. I was just looking to 

50 



1 Mott 

2 Zandi, vice president of circulation, and Marvin 

3 Shanken, publisher, signed the document on 

4 behalf of the magazine. 

5 

6 

A. 

Q. 

Yes. 

It would be Laura Zandi and 

7 Mr. Shanken who have information about this, 

8 these statements? 

9 

10 yes. 

11 

A. I think the information is here, so 

Q. And they would be the ones who were 

12 responsible for its preparation and for assuring 

13 its accuracy? 

14 

15 

A. 

Q. 

Yes. 

Now turning back to Exhibit No. 3, do 

16 you have it in front of you? 

17 There are figures listed there for 

18 average paid circulation, '95, '96, '97, '98, 

19 I 99. 

20 

21 

A. 

Q. 

Uh-huh. 

Do those figures comport with your 

22 understanding of the extent of the magazine's 

23 circulation in the United States for those 

24 years? 

25 A. Yes. 
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1 

2 1n the office. 

Mott 

I've asked for them at several 

3 points and seen them. 

4 Q. And you asked for them because you 

5 were interested in knowing the extent, how good 

6 a job you were doing? 

7 

8 

A. 

Q. 

Right. 

Going back to the premier issue, 

9 approximately how long before its publication 

10 were its contents decided upon? 

11 A. Let's see. It was a long time ago. 

12 Approximately three or four months. 

13 Q. And did you participate in 

14 discussions about the contents at that time? 

15 

16 

A. 

Q. 

Yes. 

And who else participated 1n those 

17 discussions? 

18 

19 

20 

A. 

Q. 

A. 

It was Mr. Shanken and myself. 

Was there anyone else involved? 

Not that I recall, not in the 

21 discussions. 

22 Q. You recall, then, the first issue 

23 there was an article about Cohiba cigars? 

24 A. Uh-huh. Yes. 

25 Q. And the article was entitled "The 

66 



1 Mott 

2 Legend of Cohiba"? 

3 A. Yes. 

4 Q. At what point was it decided to run 

5 an article in the first issue on Cohiba cigars? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

10 that story? 

11 A. 

In that same time frame. 

Three or four months prior? 

Right. Correct. 

Did you direct a writer to develop 

Yes. He's an employee of M. Shanken 

12 Communications. 

13 

14 

15 

16 

17 

Q. 

A. 

Q. 

A. 

Q. 

So this 

Yes. 

And he's 

Yes. 

Did you 

is Mr. Suckling? 

on s t·aff? 

or Mr. Shanken consult with 

18 anyone in connection with deciding to run a 

19 story on Cohiba? 

20 

21 

A. 

Q. 

I don't believe so. 

And did you have any knowledge of the 

22 Cuban Cohiba before these discussions? 

23 

24 

25 

A. Yes. 

MR. RAYMOND: 

individually did? 

As to whether Mr. Mott 
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1 

2 

3 A. 

4 Q. 

5 you have 

6 cigar? 

Mott 

Mr. KRINSKY: 

Yes. 

Yes. 

And from what sources or source did 

information about the Cuban Cohiba 

7 A. I don't remember precisely, but I 

8 lived in Europe for a few years and saw it in 

9 

10 

the cigar shop there probably. I forget the 

year exactly. I'm not even sure, I just know 

11 prior to the magazine I did know that it 

12 existed. 

13 Q. And did Mr. Shanken in your 

14 discussions indicate any prior familiarity on 

15 his part with the Cuban Cohiba? 

16 

17 

18 idea? 

A. 

Q. 

I don't recall. 

Was it your idea or Mr. Shanken's 

MR. RAYMOND: To what? 19 

20 MR. KRINSKY: To run an article on the 

21 Cuban Cohiba. 

22 A. I don't recall. 

23 Q. And why did you and Mr. Shanken 

24 decide to run an article in the premier issue on 

25 the Cuban Cohiba? 
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1 

2 A. 

Mott 

We believed that we were covering 

3 cigars from around the world and that it was 

4 important to write a story about a Cuban brand 

5 

6 

7 

8 

9 

10 

11 

12 

13 

that had a story to tell at that point. That's 

very generally. I don't recall specifically. 

Q. Did you have any reason to believe 

that your target readership would be interested 

in a story about the Cuban Cohiba? 

MR. DOWNING: Objection. 

MR. RAYMOND: You can answer. 

A. Not that I recall. 

Q. Did you think they would be 

14 interested? 

15 A. I don't -- we had no idea at that 

16 point. 

17 Q. You hoped that they would be 

18 interested? 

MR. DOWNING: Objection. 

A. Again, I mean that's why we did the 

19 

20 

21 magazine so ... Specific cigars were not 

22 necessarily part of the mix at that point. 

23 Q. When you decided to do a story about 

24 the Cuban Cohiba, did you have any knowledge as 

25 to whether there was a Cohiba cigar associated 
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2 with General Cigar? 
I 

3 I did not, no. 

4 Q. At what point did you become aware of 

5 that? 

6 MR. RAYMOND: Object to the form. 

7 He didn't testify that he ever became 

8 aware of that. 

9 BY Mr. KRINSKY: 

10 Q. Did you ever become aware of it prior 

11 to today? 

12 A. I forget exactly when I became aware 

13 of it. It was sometime in that first two years 

14 of the magazine's publication. 

15 Q. And did you become aware of it after 

16 the publication of the premier issue? 

17 A. Personally, yes. 

18 Q. Do you know how you became aware of 

19 it? 

20 A. I don't recall the specifics. It 

21 would have been at some point in that period I 

22 was told that there was a Cohiba brand sold in, 

23 if I recall correctly, a selected number of 

24 retail outlets in the United States. I couldn't 

25 even tell you which ones. 



1 

2 

3 

A. 

Q. 

Mott 

Myself and Mr. Shanken. 

I'm sorry. You've been to General 

4 Cigar's offices? 

5 A. Yes. 

6 Q. And did you meet there -- who did you 

7 meet at General Cigar's offices? 

8 A. Well, I've been there at least twice 

9 to sit in on or conduct myself, interviews with 

10 Edgar Cullman, Sr., Edgar Cullman, Jr. and then 

11 last year with a representative of the Swedish 

12 Match company also. 

Q. 

A. 

And these interviews --

And I believe I had lunch there once. 

13 

14 

15 Again, I don't remember the year. It was not 

16 early on. 

17 Q. And the interviews you sat in on or 

18 conducted were ultimately the ones published in 

19 the magazine? 

20 

21 

A. 

Q. 

Yes. 

And were those interviews conducted 

22 shortly before the publication date of the 

23 publication in which they appeared? 

24 

25 

A. 

Q. 

Yes. 

Within a matter --
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1 

2 A. 

Mott 

Three to four months. Rarely it 

3 would be closer than two months to the actual on 

4 sale date. It takes that long to produce the 

5 magazine. 

6 Q. The premier issue, the articles that 

7 appeared in there, the major articles that 

8 appeared there in that issue, were done, were 

9 completed approximately how long before the 

10 publication date? 

11 

12 

A. 

Q. 

In that three to four-month period. 

And how long before this breakfast 

13 launch did the magazine go to press? 

14 A. I don't remember exactly. It was 

15 probably -- it was somewhere in a month to six 

16 weeks before. 

17 Q. The interviews that were published by 

18 the magazine of Cullman, Sr. and Cullman, Jr., 

19 they were accurate, as far as you know, as to 

20 what actually was asked and answered at those 

21 interviews? 

22 

23 

A. 

Q. 

Yes. 

Do you have any information 

24 regarding -- let me direct your attention, 

25 rather, to Defendants' Exhibit No. 1, Shanken 
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2 

3 

4 

5 

6 

7 

Mott 

and I don't know that there. is any one 

person who would be the company expert on 

all of these topics, but Mr. Mott can 

testify on behalf of the company to some 

extent as to all of the topics, or at least 

those to which I have not objected to. 

8 BY MR. DOWNING: 

9 Q. Mr. Mott, before you go on with that 

10 pile of exhibits, let me direct your attention 

11 to Shanken-2, which was marked and produced by 

12 

13 

plaintiff this morning. It's the distribution 

of the Cigar Aficionado premier edition. That's 

14 a marked copy, but why don't you work off the 

15 originals. 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

21 document? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Okay. 

It's a document dated July 12, 2000. 

Do you have it in front of you now? 

Yes. 

Am I correct you did not prepare this 

I did not. 

Do you know who did? 

No. No. 

Do you know how it was prepared? 
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1 

2 A. 

Mott 

It was prepared from documents that 

3 the company has. 

4 

5 

6 

Q. 

A. 

Q. 

Do you know what documents? 

No. 

Do you know if the information 

7 contained in this document is accurate? 

8 

9 

A. 

Q. 

I believe it to be accurate, yes. 

Have you ever compared this 

10 information with the source documents? 

11 

12 

A. 

Q. 

No, I have not. 

There is a reference on this 

13 document, again, I'm in Shanken-2, there's a 

14 reference to cover version one and cover version 

15 two. 

16 Now let me direct your attention to 

17 the documents which have been marked as DX-135 

18 and DX-136. They are selected pages from the 

19 premier edition, premier issue of Cigar 

20 Aficionado except the covers appear to be 

21 different. 

22 I wonder if you can identify DX-135 

23 for me, please. 

24 

25 

A. 

Q. 

Yes. It's the one on my left? 

Well, DX-135. You can go by the 
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( 

1 Mott 

2 numbers stamped. 

3 

4 

5 

A. 

Q. 

A. 

Yes, that's 135. 

Right. What is it? 

It is the version one of the premier 

6 issue of Cigar Aficionado. 

7 

8 

Q. 

A. 

Can you identify DX-136? 

Yes, it is the version two of the 

9 premier issue of Cigar Aficionado. 

10 Q. What differences were there, if any, 

11 between these two editions? 

12 A. The only difference were the emphasis 

13 placed on the cover lines between the two 

14 covers. 

15 Q. What difference in emphasis was 

16 there? 

17 A. On version one, the principal focus 

18 was on a phrase called "America's Favorite 

19 Cigars" versus "Cuba's Best Cigar." 

20 

21 

22 

And then "Tasting Robustos" and 

"Salinger on JFK." That was on version two. 

Version one had "Gay Talese" and 

23 "Cigar-Friendly Restaurants." 

24 Q. So version one, which is DX-135, 

25 the first story listed was "America's favorite 

99 



1 Mott 

2 Cigars"? 

3 

4 

A. 

Q. 

Yes. 

And the last story listed was "Cuba's 

5 Best Cigar"; is that correct? 

6 

7 

A. 

Q. 

Correct. 

Version two, which is DX-136, the 

8 first story listed was "Cuba's Best Cigar," and 

9 the last story listed was "Collecting Lalique"; 

10 is that correct? 

11 

12 

A. 

Q. 

Correct. 

Why did you do two different issues, 

13 two different covers? 

14 A. We knew that we were going to have 

15 some what I would call significant foreign 

16 distribution, and there were aspects to the 

17 domestic version cover that bore no relevance 

18 overseas. 

19 

20 

Q. 

A. 

What were those aspects I'm sorry. 

Well, "America's Favorite Cigars," in 

21 many cases those cigars were not available in 

22 some of the foreign countries where the magazine 

23 was going to be distributed. 

24 Gay Talese is an American author most 

25 well-known here in this country. 
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2 

3 

A. 

Q. 

Mott 

No, I don't know. 

Turn to the document or the page that 

4 we talked about earlier, "The Quality of the 

5 Readership" and there is a source, Tabline Data 

6 Services. 

7 Am I correct that you don't know what 

8 Tabline Data Services is? 

9 

10 

A. 

Q. 

No. 

Let's go back to the premier issue, 

11 which is Exhibits DX-136 and 135. 

12 (Witness complies.) 

13 Q. Do you know when the premier issue of 

14 Cigar Aficionado was first available for 

15 purchase in newsstands in the United States? 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

A. 

I can tell you within a week. 

Please. 

The fourth week of August of 1992. 

How do you recall that? 

It's based on my recollection of the 

21 convention where the magazine was launched, 

22 which I believe was around the second week in 

23 August, it might have been the third, and 

24 shortly after that it was put into the 

25 distribution channels. It can vary by two to 
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2 three weeks from when it first drops to the time

3 it finally reaches all potential outlets.

(Answer was read back as follows:

recollection of the convention where the

magazine was launched, which I believe was

around the second week in August, it might

have been the third, and shortly after that

it was put into the distribution channels.

It can vary by two to three weeks from when

it first drops to the time it finally

reaches all potential outlets.")

Mr. KRINSKY:4

5

6

7

8

9

10

11

12

13

14

15

16

last phrase.

his answer.

"ANSWER:

I couldn't hear that

Please repeat the last part of

It's based on my

17 BY MR. DOWNING:

You used the term "drop."18

19

20

Q.

A.

What does that mean?

It's a postal term. It's when it

21 actually is released by the printer and enters

22

23

the

Q.

it's just a buzz word that we use.

Would that also be the date that it

24 was mailed to subscribers?

25 A. I don't know the answer to that.



1 

2 

Mott 

It's close to that date. It's within that 

3 period of time. 

4 Q. The convention, you say you think it 

5 occurred in the second or third week of August 

6 of 1992. 

7 What's the extent of your 

8 recollection as to the date of that convention? 

9 A. I don't have a precise recollection. 

10 I know that it is traditionally either in the 

11 second half of July or the first half of August, 

12 so it's certainly within that period of time. 

13 Q. Okay. But you don't have a specific 

14 recollection of 1992? 

15 

16 

A. 

Q. 

I don't. 

Okay. But it is your recollection 

17 that the magazine would have been dropped, as 

18 you said, two to three weeks after the 

19 convention? 

20 

21 

22 

23 

A. No. It's within that time frame that 

it would have been dropped. Sometime in that 

period. So that the on sale date for that issue 

I believe was September 1st, 1992. It takes 

24 time to get it to newsstands for that on sale 

25 date so ... 

114 



1 

2 

3 

4 

Q. 

A. 

Q. 

5 sale date." 

6 

7 A. 

Mott 

Okay. 

It's within that period of time. 

All right. You used the term "on 

What does that mean? 

It means that there is a date which 

8 it is officially available, but there is no 

9 restraint on any newsstand to not put it out 

10 sooner if they want to. 

11 Q. 

12 sale date? 

13 

14 

A. 

Q. 

Okay. But September 1 was the on 

I believe that's true, yes. 

Are there any documents that could 

15 refresh your recollection of that? 

16 

17 

A. 

Q. 

Not that I know of. 

All right. There's an article on the 

18 Cohiba cigar in the first issue. 

19 I believe you said you had seen a 

20 Cohiba prior to the time that you decided to do 

21 an article on it; is that correct? 

22 

23 

24 

A. 

Q. 

A. 

That's correct. 

Do you recall where you saw it? 

I was living in Paris at the time. 

25 That's the first one I ever actually saw. 
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1 

2 Q. 

3 to 1992? 

4 A. 

5 recall. 

6 Q. 

Mott 

Did you ever actually smoke one prior 

That's a good question. I can't 

Now you said, I don't recall exactly 

7 what you said, but you said something about the 

8 story of this cigar. 

9 

10 

A. 

Q. 

Uh-huh. 

What was the extent of your knowledge 

11 of the story about this cigar prior to 1992? 

12 A. I had almost none prior to that 

13 point. Certainly in Europe among the cigar 

14 smokers that I knew, it was acknowledged as a 

15 leading Cuban brand, which is how I became aware 

16 of it there and when I first saw it, so it was 

17 certainly talked about in the world of cigar 

18 smokers. 

19 Q. Do you recall the names of any of 

20 these cigar smokers? 

21 

22 

A. 

Q. 

23 they said? 

24 

25 

A. 

Q. 

No, I do not. 

Do you recall any specific things 

Not specifically. 

Do you recall when any of these 
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1 Mott 

2 conversations occurred? 

A. Specifically, no. 

Q. Do you recall generally? 

3 

4 

5 A. When I was living in Paris from 1985 

6 to 1988. 

7 Q. Do you recall how many conversations 

8 like that took place? 

9 

10 

A. 

Q. 

Very few. 

Now there's some -- Mr. Suckling 

11 wrote this article. 

12 Did anyone other than Mr. Suckling 

13 have any input into the content of this article? 

14 A. Mr. Suckling reported the story. I'm 

15 not sure if there were others involved with it. 

16 I don't know if on the trip he reported that he 

17 was alone or traveling with someone, but I mean 

18 it's his story. 

19 Q. Did the magazine do any fact checking 

20 on this one? 

21 A. No. At that point we didn't have a 

22 fact checking system in place. 

23 Q. Does the magazine have a fact 

24 checking system in place now? 

25 A. Yes. 
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1 

2 Q. 

Mott 

When did that fact checking system go 

3 into place? 

4 

5 

A. 

Q. 

Sometime around in '95 or '96. 

In 1992 did you have any personal 

6 knowledge of the information contained in this 

7 story? 

8 

9 

10 

11 

MR. RAYMOND: That's a rather broad 

question. You want him to read the whole 

story and answer your question? 

MR. DOWNING: No. 

12 BY MR. DOWNING: 

13 Q. Did you have any personal knowledge 

14 of the history of the cigars related in this 

15 story? 

16 A. Other than having been aware of 

17 Cohiba in advance of it, no. 

18 

19 

20 

Q. 

A. 

Q. 

I'm sorry? 

No. 

So am I correct you didn't know the 

21 origin of the name prior to reading the story? 

22 

23 

A. 

Q. 

I don't believe so. 

Had you heard that Mr. Lara created 

24 this cigar in 1968? 

25 A. No, I didn't. I had not been aware 
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2 of that story. 

3 Q. Did you know if Fidel Castro had any 

4 association with this cigar? 

5 A. That was in the world of foreign 

6 correspondence in Central America it was talked 

7 about, rumored, that Fidel had a specific 

8 diplomatic brand that he handed out to people, 

9 so that's the only conversation about Cohiba 

10 that I had heard. It wasn't even clear at that 

11 point, if I recall correctly, that the name was 

12 associated with it. 

13 MR. RAYMOND: You want some water or 

14 something? 

15 THE WITNESS: I'm fine right now. 

16 MR. DOWNING: Can you read back that 

17 answer? 

18 (Record was read back as follows: 

19 "QUESTION: Did you know if Fidel 

20 Castro had any association with this cigar? 

21 II ANSWER: That was in the world of 

22 foreign correspondence in Central America it 

23 was talked about, rumored, that Fidel had a 

24 specific diplomatic brand that he handed out 

25 to people, so that's the only conversation 
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Mott 

about Cohiba that I had heard. It wasn't 

1 

2 

3 

4 

5 

even clear at that point, if I recall 

correctly, that the name was associated with 

it.") 

6 BY MR. DOWNING: 

7 Q. Do you recall when you had these 

8 conversations? 

9 

10 

A. 

Q. 

Between 1979 and 1985. 

Do you recall any specific 

11 conversation? 

12 

13 

A. 

Q. 

No. 

This is when you were in Mexico; is 

14 that correct? 

15 

16 

A. 

Q. 

Correct. 

Am I correct you don't recall whether 

17 the name Cohiba was used in these conversations? 

18 

19 

A. 

Q. 

I do not, no. 

Do you recall any specific 

20 discussions that you had with Mr. Shanken 

21 regarding the article about Cohiba in the first 

22 issue? 

23 

24 

A. 

Q. 

No, not specifically. 

Do you recall any general discussions 

25 about the article? 



1 

2 A. 

Mott 

Precisely, no. As I responded 

3 earlier, I was told that it was sold in a 

4 selected number of outlets, a limited number of 

5 outlets around the country. I don't remember 

6 exactly when that was. 

7 

8 

9 

10 

Q. 

second. 

A. 

Q. 

Let's go _to Shanken-3 for just a 

That's plaintiff's Shanken-3. 

Uh-huh. 

It's indicated as being average paid 

11 circulation by year. 

12 

13 

A. 

Q. 

14 compiled? 

15 A. 

Yes. 

Do you know how those figures were 

From '95 through '99, those are Audit 

16 Bureau of Circulation numbers, and in the 

17 previous two years they're company documents. 

18 Q. Have you seen those company 

19 documents? 

20 

21 

A. 

Q. 

I have not. 

Do you know who's in charge of those 

22 company documents? 

23 

24 

25 

A. 

Q. 

A. 

Laura Zandi. 

Laura Zandi? 

Yes. 
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2 

3 

4 

5 

A. 

Q. 

A. 

Q. 

Mott 

No. 

Do you know how it was prepared? 

No. 

Have you ever seen source documents 

6 upon which this material was prepared? 

7 

8 

A. 

Q. 

No. 

Is there anyone who would have more 

9 knowledge on how this was prepared than you in 

10 Cigar Aficionado? 

MR. RAYMOND: Let me just state for 

the record this is not a Cigar Aficionado 

document. This is a document of the Audit 

12 5 

11 

12 

13 

14 

15 

16 

17 

Bureau of Circulation as I understand it, so 

there's an implication, I think, in your 

question that Cigar Aficionado created this 

and it did not. 

18 BY MR. DOWNING: 

19 Q. Well, five is a magazine publisher's 

20 statement, is it not, a collection of magazine 

21 publisher's statements? 

22 

23 

24 

25 

A. (Witness nods) 

You have say yes or no. Q. 

A. Yes. The document is still prepared 

by the Audit Bureau of Circulation. We do not 



1 Mott 

2 generate the actual document. 

3 Q. Okay. And it's signed by someone 

4 from the magazine; is that correct? 

5 

6 

A. 

Q. 

Right. 

Do you know how the Audit Bureau of 

7 Circulation prepares this information? 

8 A. It's based on information that we 

9 supply to them. 

10 Q. Do you know what information is 

11 supplied to the Audit Bureau of Circulation? 

12 

13 

A. 

Q. 

I think it's stated here. 

Do you know in what form that 

14 information is supplied? 

15 

16 

A. 

Q. 

No. 

Do you know from where that 

17 information is derived? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

No. 

Do you know who would? 

Ms. Zandi. 

I'd like to show you two documents 

22 which have been marked previously DX-24 and 

23 DX-25. 

24 Would you start with 25, and can you 

25 tell me what that is? 
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2 

3 

4 

5 

6 

7 

8 

Mott 

MR. RAYMOND: 

through it. 

MR. DOWNING: 

Take a minute to look 

Sure. 

A. A single story, right? 

MR. DOWNING: Off the record. 

(Discussion off the record.) 

A. Yes, it's an interview. 25 is an 

9 interview between Marvin Shanken and Francisco 

10 Padron, who at the time I believe was the 

11 director of Cubatabaco. 

12 Q. Do you know the date that that 

13 interview took place? 

14 

15 

16 

A. 

Q. 

I don't recall precisely. 

Well, it says November of 1992. 

This is a copy of an interview taken 

17 from the Cigar Aficionado website. 

18 Do you know if this interview ran in 

19 the magazine? 

20 A. 

21 1993". 

22 

23 

Q. 

A. 

Yes. It says, "Published Spring of 

Can you identify Exhibit 24? 

This is another interview between 

24 Mr. Shanken and Mr. Padron which took place in 

25 Mexico in December of 1993, and it was published 

12 7 



1 Mott 

2 in spring of 1994. 

3 

4 

5 

6 

7 

8 

9 

MR. KRINSKY: Can I have those dates 

again? 

(Answer was read back as follows: 

"ANSWER: This is another interview 

between Mr. Shanken and Mr. Padron which 

took place in Mexico in December of 1993, 

and it was published in spring of 1994.") 

10 BY MR. DOWNING: 

11 Q. Was anyone with Mr. Shanken when he 

12 conducted this interview -- withdrawn. 

13 Was anyone with Mr. Shanken when he 

14 conducted the interview with Mr. Padron in 

15 November of 1992? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

I believe Mr. Suckling was. 

Anyone other than Mr. Suckling? 

No. 

Was anyone with Mr. Shanken when he 

20 conducted the interview with Mr. Padron in 

21 December of 1993? 

22 

23 

A. No. I was supposed to be, but I 

tore my Achilles tendon so I believe I don't 

24 know whether anyone else was present at that. 

25 Q. Do you know what language Mr. Padron 
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1

2 Q.

Mott

Do you have any reason to believe

3 that either interview was not an accurate

4 transcript of the questions that were asked and

5 the answers that were given by Mr. Padron?

But subject to that, I guess you can

there either time.

answer.

Has anyone from did Mr. -- well,

He testified he wasn't

I assume that it's verbatim.No.

MR. RAYMOND:

Q.

A.

6

7

8

9

10

11

12 let me ask it another way.

13 Did Mr. Padron ever contact

14 Cubatabaco to complain that either interview

15 misquoted him?

16 A. Why would -- I don't understand the

17 question.

18 Q. Well, did anyone from Cubatabaco ever

19 contact you regarding the interview?

20

21

A.

Q.

No.

So no one from Cubatabaco ever called

22 and said well, he was misquoted here?

Not that I know of, no.23

24

A.

Q. Okay. Did anyone from Cubatabaco

25 ever have any communications with Cigar



1 Mott 

2 Aficionado of any nature regarding either 

3 interview after they were published in Cigar 

4 Aficionado? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

Not to my knowledge. 

Would you look at Exhibit 25, please. 

Uh-huh. 

And page 5 of 12. The first full 

9 question on that page is identified as CA and 

10 then colon, "General Cigar, as an example, owns 

11 the brand names Partagas, Ramon Allones and 

12 Cohiba for the U.S. market." 

13 

14 

A. 

Q. 

Uh-huh. 

Do you know upon what information 

15 Mr. Shanken based that statement? 

16 

17 

A. 

Q. 

No. 

Do you know whether or not General 

18 Cigar owns the mark Cohiba for the U.S. market? 

19 

20 

21 

22 

A. 

Q. 

A. 

launched. 

I have been led to believe that, yes. 

How were you led to believe that? 

Well, I forget the year it was 

In '96 they actually had a formal 

23 roll-out of the Cohiba brand nationwide. 

24 Q. When you say "launched," what do you 

25 mean? 
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1 Mott 

2 in the United States? 

3 A. I didn't think it was that early, but 

4 clearly if I read this interview, I knew it 

5 sooner than I thought I did. 

6 Q. Did you read this interview at or 

7 about the time it appeared? 

8 

9 

A. 

Q. 

Yes. 

Okay. And so just so it's clear, the 

10 interview took place in November of '92 and the 

11 article was published in the spring of '93? 

12 

13 

A. 

Q. 

Correct. 

Did anyone from Cuba ever have 

14 communications with anyone from your magazine 

15 regarding this specific quotation pertaining to 

16 the ownership of the Cohiba mark in the United 

17 States? 

18 

19 

A. 

Q. 

Not to my knowledge. 

Has anyone from Cigar Aficionado ever 

20 had any communications with anyone from Cuba 

21 regarding the ownership of the Cohiba mark in 

22 the United States? 

23 

24 

25 

A. Not to my knowledge. It's a pretty 

broad question. I have no knowledge of it. 

Q. Has Mr. Shanken ever told you that 
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1 Mott 

2 he's ever had communications with anyone from 

3 Cuba regarding the ownership of the Cohiba mark 

4 in the United States? 

5 

6 

A. 

Q. 

No. 

Has anyone else from the magazine 

7 ever told you that they have had communications 

8 with anyone from Cuba regarding the ownership of 

9 the Cohiba mark in the United States? 

10 

11 

A. 

Q. 

No. 

Let me show you a series of documents 

12 which I've marked as DX-137 to DX-141, and just 

13 for the record, I'll identify them. They should 

14 be somewhere in front of you. 

15 

16 

A. 

Q. 

These (indicating)? 

Yes. The first one is DX-137, a 

17 letter dated November 5, 1992 from A. Ross 

18 Wollen at Culbro Corporation to Mr. David Baxter 

19 at Hunters & Frankau. 

2 0 A. Uh-huh. 

MR. RAYMOND: That's also been marked 

PX-314? 

MR. DOWNING: Someone has marked it 

PX-314 at the top. Why don't you just for 

21 

22 

23 

24 

25 our purposes scratch through that. 
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Mott 

MR. KRINSKY: I'm sorry. What are we 

1 

2 

3 

4 

5 

calling this document now? 

MR. DOWNING: 

MR. KRINSKY: 

DX-137. 

Okay. 

6 BY MR. DOWNING: 

7 Q. DX-138 is a letter from Mr. Baxter to 

8 Mr. Wollen with an attached fax message dated 

9 November 13, 1992 from Hunters & Frankau to 

10 M. Shanken Communications. 

11 DX-139 is a letter from A. Ross 

12 Wollen at Culbro Corporation dated December 1, 

13 1992 to Marvin Shanken. 

14 DX-140 is a letter from A. Ross 

15 Wollen of Culbro Corporation dated August 24, 

16 1993 to Marvin Shanken. 

17 DX-141 is a letter dated September 

18 21, 1993 to Havana House Cigar & Tobacco 

19 Merchants. 

20 

21 

A. 

Q. 

Uh-huh. 

It's unsigned, but I believe it is 

22 also from Ross Wollen or someone at Culbro. 

23 

24 

A. 

Q. 

Uh-huh. 

Looking through these documents, have 

25 you seen any of these documents before? 
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1 

2 

3 

A. 

Q. 

Mott 

No. 

Are you aware that Culbro Corporation 

4 objected to advertising sponsored by Hunters & 

5 Frankau for the Cuban Cohiba cigar in Cigar 

6 Aficionado? 

7 

8 

A. 

Q. 

No, I didn't know that. 

Are you aware that Culbro Corporation 

9 objected to anyone regarding advertising for the 

10 Cuban Cohiba cigar in Cigar Aficionado? 

11 

12 

A. 

Q. 

No. 

Have you ever discussed the 

13 advertising for the Cuban Cohiba cigar in Cigar 

14 Aficionado with anyone? 

MR. RAYMOND: I'm going to object to 

the form of the question. I don't believe 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there's -- I don't believe there's been any 

actual advertising of the Cuban Cohiba cigar 

itself. These letters seem to refer to some 

advertising with respect to Hong Kong's 

Mandarin Hotel. 

That's the advertising you're 

referring to? 

MR. DOWNING: Well, I believe there's 

also an ad by Hunters & Frankau. 
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1 

2 

3 

4 

5 

-;;,:;, 

Mott 

A. Okay. 

(Defendants' Exhibit Shanken-143, 

Page from Cigar Aficionado website, marked 

for identification, as of this date.) 

6 BY MR. DOWNING: 

7 

8 

Q. 

A. 

Have you ever seen this before? 

I'm sure I did. I don't remember 

9 exactly when I saw it, but I review everything 

10 that goes on the website so ... 

11 

12 

13 

14 

Q. 

A. 

Q. 

Do you know who wrote this? 

I don't. 

There is a reference in the -- well, 

I'll read the first sentence. "The Dominican 

15 Cohiba from General Cigar Holdings, Inc. employs 

16 a typeface that's similar to the Cuban version, 

17 but there's no confusing the two." 

18 

19 

20 

A. 

Q. 

A. 

21 different. 

Q. 

Yes. 

Do you know what that means? 

I think it's implicit. They look 

Let me show you DX-144. 

I'm sorry. When you say "they look 

22 

23 

24 

25 

different," what looks different? 

A. The name on the band. 
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1 

2 Q. 

Mott 

The General Cigar Cohiba and the 

3 Cuban Cohiba? 

A. Yes. 

MR. DOWNING: Let me mark as DX-144, 

selected pages from the ... 

THE WITNESS: January 2001. 

160 

4 

5 

6 

7 

8 

9 

MR. DOWNING: Thank you. January 2001 

10 

11 

12 

13 

14 

15 

16 

17 

edition of Cigar Aficionado. 

THE WIT NE S S : Actually, it may have 

February on the cover date but ... 

MR. DOWNING: Okay. It's the one with 

Dennis Hopper on the cover. 

THE WITNESS: Right. 

(Defendants' Exhibit Shanken-144, 

February 2001 issue of Cigar Aficionado, 

marked for identification, as of this date.) 

18 BY MR. DOWNING: 

19 

20 

21 

Q. And again, this is DX-144. 

start you off with the editor's note. 

Let me 

There is 

a picture of you and I guess Mr. Shanken. It's 

22 the second page of my exhibit. 

23 

24 

25 

A. 

Q. 

A. 

Uh-huh. 

Did you write that note? 

Yes, I did, in conjunction with 



1 Mott 

2 Mr. Shanken. 

3 Q. Does it represent the policy of the 

4 magazine? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

It's an editorial. 

So yes? 

Yes. 

Now there's also a ranking of 

9 Coronas, Corona Gordas in this magazine; is that 

10 correct? 

11 

12 

A. 

Q. 

Yes. 

Let me ask you a general question and 

13 then I'll ask specific questions. 

14 Am I correct the magazine conducts 

15 rankings of different cigars from time to time? 

16 

17 

18 

A. 

Q. 

A. 

Each issue. 

How are these rankings conducted? 

We have a panel of people in the 

19 employ of M. Shanken Communications who are 

20 

21 

22 

handed the cigars are distributed to them 

with the bands removed. In the vocabulary of 

that process, we taste them blind. Each person 

23 ranks them on a 100 point scale, and then we 

24 arrive at an average sco~e for that cigar and it 

25 is published. 
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1 

2 

3 

Q. 

A. 

Mott 

How many people are on this panel? 

It varies between three to five 

4 people who are qualified tasters to do it. 

5 

6 

7 

8 

9 

10 

Q. Who is currently on the panel? 

MR. RAYMOND: I believe that that is 

highly confidential information in the 

company that the witness is not going to 

reveal here. 

MR. DOWNING: All right. 

11 BY MR. DOWNING: 

12 Q. Once again your attorney, I believe, 

13 has instructed you not to answer that question. 

14 

15 

A. 

Q. 

Yes. 

Are you going to take that 

16 instruction? 

17 

18 

A. 

Q. 

Yes. 

And the basis is that the information 

19 is confidential? 

20 

21 

A. 

Q. 

It's editorial privilege, yes. 

Let me just ask you some general 

22 questions about the composition of this panel. 

23 

24 

A. 

Q. 

Sure. 

I believe you said there are three to 

25 five people on the panel now? 
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1 Mott 

2 A. Uh-huh. 

3 Q. How many people were on the panel in 

4 1992? 

5 A. It's always varied between that. 

6 Q. Three to five? 

7 A. Yes. 

8 Q. Have the individuals on the panel 

9 changed in the last ten years? 

10 A. Yes. 

11 Q. Okay. Of the original panel, are 

12 there any individuals still on the panel? 

13 A. Yes. 

14 Q. How many of the original panelists 

15 are on the panel? 

16 A. Again, that varies. It depends on 

17 who participates in each taste. 

18 Q. But if there are five now, how many 

19 were on the original panel of those five? 

20 A. Between three to five. 

21 Q. The same three to five? 

22 A. Yeah. 

23 Q. Am I correct 

24 A. It's about three to five of the same, 

25 usually. 



1 

2 Q. 

Mott 

Am I correct it's been essentially 

3 the same three to five people over the last ten 

4 years? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

And each panel tastes each cigar? 

Each panelist. 

Each panelist? 

Yes. 

MR. RAYMOND: Can we take a 

five-minute break? 

MR. DOWNING: Let me ask two more 

questions and then we'll take a break. 

that okay? 

MR. RAYMOND: Okay. 

16 BY MR. DOWNING: 

17 Q. Did the panel in the Dennis Hopper 

18 edition rank a General Cigar Cohiba? 

19 

20 

A. 

Q. 

Yes. 

And what was the ranking given to 

21 that Cohiba? 

22 

23 

A. 

Q. 

It received 87 points. 

And that is the reference to the 

24 Dominican Republic Cohiba Lonsdale Grande? 

25 A. Correct. 

Is 
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1 Mott 

2 Q. Is that depicted in the magazine? 

3 A. Yes, it is. 

4 Q. It's on the seventh page of the 

5 exhibit. 

6 And did the magazine panel also rank 

7 a Cuban Cohiba? 

8 A. Yes. 

9 Q. And what was the ranking given to 

10 that Cohiba? 

11 A. An 86. 

12 Q. So am I correct that the General 

13 Cigar Cohiba in this particular case got a 

14 higher ranking than the Cuban Cohiba? 

15 

16 

17 

18 

19 

A. That is correct. 

MR. DOWNING: All right. We can take 

a break now. 

MR. RAYMOND: Okay. 

(Recess is taken.) 

20 BY MR. DOWNING: 

21 Q. Going back to DX-144, which is the 

22 Dennis Hopper edition, turning now to the 

23 reference to the Cuban Cohiba Siglo IV --

24 A. Uh-huh. 

25 Q. -- which is on page 176 of the 
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1 Mott 

2 the premier issue, cover version one which has 

3 "America's Favorite Cigars" on the cover. 

4 

5 

A. 

Q. 

Right. 

And I'll show you plaintiff's 

6 deposition 313, which is a copy of that issue 

7 that was provided to us by your counsel. 

8 

9 

A. 

Q. 

Uh-huh. 

If I could, on the front cover there 

10 is "America's Favorite Cigars" 

11 

12 

A. 

Q. 

Uh-huh, yes. 

-- as one of the stories. And if you 

13 turn to the table of contents, is it the article 

14 that appears on page 62 that is that story? 

15 A. Yes. Let me just make sure there is 

16 not another one. 

17 

18 Q. 

No, I believe that's it. 

And the story "Cuba's Cohiba," which 

19 you discussed, that begins on page 42 of the 

20 story? 

21 

22 

A. 

Q. 

Correct. 

And is it typically the case in the 

23 magazine that stories are placed in the 

24 magazine, in a sequence in the magazine, more or 

25 less in their order of prominence? 
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object.

Are you asking him with respect to

this magaz1ne or with respect to Cigar

Aficionado generally or --

No.

In reading through this magazine,

1

2

3

4

5

6

7

8

9

10

11

issue.

A.

Q.

Mott

MR. DOWNING:

MR. RAYMOND:

MR. KRINSKY:

Objection.

Are you asking him -- I

With respect to this

172

12 someone would have gotten to the story about

13 Cohibas before they got to the story on --

magazine, someone would have gotten to the

question.

(Question was read back as follows:

14

15

16

17

18

19

20

A. Yes.

MR. DOWNING:

MR. RAYMOND:

"QUESTION:

Objection.

Let him finish the

In reading through this

21 story about Cohibas before they got to the

22 story on __ II)

23 BY MR. KRINSKY:

24

25

Q.

A.

On "America's Favorite Cigars."

Yes.



1

2 Q.

Mott

And if someone looked at the

173

3 magaz1ne, in the publishing world it's your

4 understanding that people would look through

5 this magazine beginning from the front and

6 proceeding to the back?

witness not to answer.

the habits of magazine consumers generally.

7

8

9

10

11

MR. RAYMOND:

MR. DOWNING:

MR. RAYMOND:

I object and direct the

Objection.

He can't possibly know

12 BY MR. KRINSKY:

13 Q. In constructing a magazine, in

14 deciding the sequence of stories, is that the

15 assumption you work on --

16 MR. DOWNING: Objection.

17 BY MR. KRINSKY:

18 Q. that people will look at the

19 magazine from the front towards the back?

20 A. Not necessarily.

21 Q. In determining the sequence of this

22 issue, the premier issue, did you work on the

23 assumption that people would look at the

magazine from the front toward the back?i
J

24

25 MR. DOWNING: Objection.



Mott 1 

2 Q. It's illegal to sell Cuban cigars in 

3 the United States. 

4 MR. RAYMOND: Does he know anything 

5 about that? 

6 BY MR. KRINSKY: 

7 

8 

9 

Q. Is that your understanding? 

MR. KRINSKY: I think he just 

testified 

176 

10 

11 

12 

13 

14 

15 

16 

MR. RAYMOND: He's not here to testify 

about that. 

MR. KRINSKY: It's a prelude to the 

next question. 

MR. RAYMOND: Well, then ask the next 

question. He's not even a lawyer, let alone 

an expert in that issue. 

17 BY MR. KRINSKY: 

18 Q. Do you have an understanding as to 

19 whether it's legal to sell Cuban cigars in the 

20 United States? 

21 A. I understand that it is illegal to 

22 sell any Cuban product in the United States. 

23 Q. All right. And why did you list Cuba 

24 as an option when you asked in the survey what 

25 is the origin of the cigar people smoked? 



1 

2 A. 

Mott 

We know and knew at that point that, 

3 or let's say we expected, that many of the 

4 people who were cigar smokers traveled 

5 internationally, businessmen particularly, and 

6 that it was our presumption that if they smoked 

7 cigars and traveled overseas, that they would 

8 smoke the Cuban cigar there. 

9 Q. The cigar smokers who took part in 

10 the survey, they were exclusively United States 

11 persons? 

12 

13 

A. I don't know. 

MR. DOWNING: Objection. 

14 BY MR. KRINSKY: 

15 Q. Do you know whether they were 

16 primarily U.S. persons? 

17 

18 

A. 

Q. 

Again, I don't know. 

Was the survey conducted here in the 

19 United States? 

20 

21 

A. 

Q. 

Yes. 

And do you know how the group of 

22 respondents were selected for this survey? 

23 

24 

A. 

Q. 

I do not remember precisely. 

Was this -- was a survey company 

25 commissioned to work with you on this? 
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1 

2 

3 

A. 

Q. 

Mott 

Yes. 

And then you get to the bottom and 

4 there appears to be something which I believe it 

5 says in its full printout, "Cohiba, The 

6 Counterfeit Gallery, click here"? 

7 

8 

9 

A. 

Q. 

A. 

Yes. 

What is that? 

We maintain a section of our website 

10 that identifies or posts images of counterfeit 

11 cigar bands, juxtaposing them against the 

12 legitimate cigar brands that we know to be in 

13 the market. 

14 Q. And over what period of time did you 

15 maintain that service or that feature? 

16 A. I believe we put it up, I'd have to 

17 check on the exact launch date of the website, I 

18 believe it was in early '98, it was sometime 

19 probably in late 1998 that we started our 

20 counterfeit gallery. 

21 Q. When you started The Counterfeit 

22 Gallery, did this image of Cohiba appear on the 

23 home page? 

24 

25 

A. 

Q. 

I don't recall. 

Well, why, looking at Exhibit 143, 
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1 Mott 

2 was it Cohiba that's placed there rather than 

3 some other cigar? 

4 A. Cohiba is a frequently counterfeited 

5 brand, the Cuban Cohiba, and therefore, I 

6 believe, although it's not in color so I can't 

7 make that direct assumption, but I believe that 

8 this duplicates the colors of the original Cuban 

9 Cohiba. It's a very noticeable band and 

10 therefore in this form, which is a small icon, 

11 it becomes easy to draw people's attention to 

12 it. 

13 I don't know when we first launched 

14 it, which it probably would have, The 

15 Counterfeit Gallery received a broader display 

16 when it was in that form, but in this context 

17 it's an easily identifiable button. 

18 Q. And what you've been referring to is 

19 the bottom left-hand corner of Defendants' 

20 Exhibit 143? 

21 

22 

A. 

Q. 

Yes. 

Are samples of the website as it was 

23 posted or of The Counterfeit Gallery as it was 

24 posted on the website from the beginning period 

25 still available? 
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1

2

Mott

MR. RAYMOND: Yes.

197

3 BY MR. KRINSKY:

4 Q. Are you going to accept his

5 instructions?

6

7

A. Yes.

MR. KRINSKY: That's all I have.

8 Thank you, gentlemen.

9

10

11

12

THE WITNE SS :

(Time noted:

Thank you.

3:59 p.m.)

13

14

15

16

17

18

19

20

21

22

23

24

25

SUbscribdt and sworn to before me

this ｬ ｾ ｟ day of ｟ ｾ __ , 2001.

PETER D. RAYMOND
NOIIIy Public, State of New YorII .i':"

No. 02RA4719136 ;"",
Qualified In Westchester Cooner ［ｾ
Commission Expires 3/30/2001 ',{'
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1
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3 STATE OF NEW YORK
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5 COUNTY OF NEW YORK

6
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That GORDON MOTT, the witness
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I, ANNETTE ARLEQUIN, a Shorthand

I further certify that I am not

IN WITNESS WHEREOF, I have hereunto
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174:16 132:8 135:17 109:3,6 118:4 

1993 33:18 34:15 199:13 129:11132:22 

35:4 38:13 42:3 5th 3:8 149:17 
42:2143:2,7,11 5,170 199:5 96,000 184:21 

53:16 79:14 89:10 5-and-a-half 185:19 
90:10124:3 192:25 97 1:5 61:6,7 64:18 

127:21,25 128:8 149:17 
128:21136:16,18 6 98 61:7,7 64:18 

156:15,18 200:20 6 61:18 63:9 65:19 181:18 185:14 
1994 44:12,15 192:25 99 61:8 64:19 

45:10 104:19 6-30-95 62:6 123:15 
124:3 128:2,9 199:25 

1995 61:23,24 6-30-96 62:7 
1996 61:25 199:25 
1997 61:23,25 6-30-97 62:7 
1998 62:2 181:19 199:25 

185:11,12,18 6-30-98 62:7 
1999 49:6 53:20 199:25 

54:20 56:18 62:2 6-30-99 62:7 
169:5 6-96 61:14 199:21 

6-97 61:14 199:21 
2 6-98 61:14 199:21 

2 18:10 20:3 31:4 6/30/02 198:24 
37:5 60 199:8 

2,000 35:6 61 199:20 
2.1 51:18 52:2,14 62 171:14 199:23 
200 35:15 63 174:12 
2000 18:9 47:23 

59:20 61:8 97:17 7 
2001 1:17 2:2160:7 73,000 22:16 24:3 

160:8,16 192:13 740 3:8 
197:18 198:21 764 56:7 

21 136:18 764,000 50:10 
24 1:17 2:2127:22 

136:15 8 
25 126:24127:8 8 79:7 

132:6 8-24-93 95:8 
271,000 169:14 200:16 

8399 1:5 
3 85,000 43:3 

3 60:25 64:15 169:8 86 165:11 
3:59 197:10 87 164:22 
30 107:16 88.9 169:18 
30th 61:23,24,25 89.5 169:21 

61:25,25 62:2 
30(b)(6) 1:15 2:5 9 

5:25 6:11 93:11 9 156:25 191:24 
93:17 9th 34:16 

31 56:17 169:5 9-1-00 41:9 199:17 
313 141:8171:6 9-21-93 95:11 

193:8 200:18 
345 3:15 90 170:8 
38 141:14 909 2:7 3:22 
387 5:12 92 40:22 41:15,17 

41:20,22 134:10 
4 143:18 

4 109:21168:24 93 34:16 35:18 
; 

169:8 40:24 41:22 74:8 
\ 4.4 169:23 134:11138:23 

400 27:15 143:18 
41 199:16 94 45:2,14 74:10 
42 171:19174:9 138:23 200:4,5,7 
45 1:15 2:5 193:13 200:8,10,12 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

EMPRESA CUBANA DEL TABACO, 
d.b.a. CUBATABACO, 

Plaintiff, 

- against -

) 

) 
) 

) 
) 

) 
) 

) 
) 

) 

) 

Index No. 
97 Civ. 8399 

(RWS) 
CULBRO CORPORATION, and 
GENERAL CIGAR co~, INC., 

Defendants. _______________ ) 

Reported by: 

DEPOSITION OF ANGEL ~UNEZ 

New York, New York 

Tuesday, October 30, 2001 

LINDA DEVECKA 
JOB NO. 127330 

COPY 

~. . µ 

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.944.9454 

Fax 212.557.5972 

Di'> C. 5'-/ 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

October 30, 2001 

9:40 a.m. 

12 Deposition of Defendants Culbro. 

13 Corporation and General Cigar co., Inc~, 

14 by ANGEL NUNEZ, held at the offices of 

15 Rabinowitz, Boudin, Standard, Krinsky & 

16 Lieberman, P.C., 740 Broadway, New York, 

17 New York, pursuant to Notice, before LINDA 

18 DEVECKA, a Notary Public of the State of 

19 New York. 

20 

21 

22 

23 

24 

25 

2 
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1 

2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RABINOWITZ, BOUDIN, STANDARD, 

KRINSKY & LIEBERMAN, P.C. 

Attorneys for Plaintiff 

740 Broadway at Astor Place,. 5th Floor 

New York, New York 10003-9518 

BY: DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

-and

LATHAM & WATKINS, ESQS. 

885 Third Avenue 

New York, New York 10022-4802 

BY: ELENA C. NORMAN, ESQ. 

ALSO PRESENT: 

ROSS WOLLEN 

- ooo -

3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

I 

13 
'. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IT IS HEREBY STIPULATED AND AGReED by 

and between the attorneys for the respective 

parties herein, that filing and sealing be 

and the same are _hereby waived. 

IT IS FURTHER STIPULATED.AND AGREED 

that all objections, except as to the form of 

the question, shall be reserved to the time 

of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may ~e sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 

- ooo -
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1 

2 ANGEL Nu NE z , called as a witness, 

3 having been duly sworn by a Notary Public, 

4 was examined and testified as follows: 

5 EXAMINATION BY 

6 MR. GOLDSTEIN: 

7 Q. Mr. Nunez, would you please state your 

8 full name and address. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A. Angel Daniel Nunez. Address is Bonce 

#15 La Rinconada, Santiago, Dominican Republic. 

Q. Have you ever been deposed before? 

A.. No, I have not. 

Q. I assume you have spoken to your 

attorneys about this but, very briefly, you 

understand that you are under oath?' 

A. Yes, I do. 

Q. And that I will be asking you questions 

18 and that you should answer those questions to the 

19 best of your.ability? 

20 A. Yes. 

21 Q. If you don't understand a question, you 

22 should tell me that you don't understand it. If 

23 you want me to repeat it or clarify the question, 

24 you should tell me that. Do you understand that? 

25 A. Yes~ I do. 

5 



1 

2 Q. 

Nunez 

If you need a break, you should 

3 indicate to your counsel and we will try to 

4_ accommodate you as best we can. 

5 

6 

A. 

Q. 

Thank you. 

If yo~ answer a question, everything 

7 you say is written down by the reporter. Do you

s understand that? 

9 

10 

A. 

Q. 

Yes. 

It will be treated as if you understood 

11 the question and that you have answered the 

12 question to the best of your ability. 

13 

14 

15 

A. 

Q. 

Have you ever testified at a_trial? 

No, I have not. 

Have you ever been retained as an 

16 expert by lawyers?· 

17 A. No, I have not. 

18 Q. Are you currently employed at General 

19 Cigar? 

20 A. Yes. 

21 Q. What ~s your position? 

22 A .. • Executive Vice-President, tobacco 

23 manufacturing and purchasing. 

24 Q. Is that for the parent General Cigar 

25 Holdings·or for the sub~idiary General Cigar 

6 



1 Nunez 

2 Company? 

3 A. General Cigar Company. 

4 ｾ＠ Q. Do you have any position with General 

5 Cigar Holdings? 

6 A. Can you repeat the question, please? 

7 Q. The question is: Your position as 

8 Executive Vice-President, that's for the tobacco 

9 subsidiary, General Cigar? 

10 

11 

A. 

Q .• 

Company, yes. 

The parent company, the one that has 

12 the Swedish ownership and co-ownership, do you 

13 have a position with that parent company? 

14 A. Not with the pa~ent company. With the 

15 General Cigar Company. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q •. ·Are you director of the subsidiary, the 

General Cigar Tobacco Company, General Cigar Co.? 

A. Director? 

Q. Do you have a position on the board of 

directors of that company? 

A. No, I don't. 

Q. You are in charge of both tobacco 

purchasing 

A. Yes, at the present time. 

Q. I -- and manufacturing as we_ll? 

7 



1 

2 

3 

4 

A. 

Q. 

A. 

Nunez 

Yes, sir. 

Where are the manufacturing facilities? 

Manufacturing facilities are Honduras 

5 and Dominican Republic. 

6 Q. Does General Cigar have any 

7 mass-produced cigars any more? 

8 

9 

A. 

Q. 

No, sir. 

The only facilities are in Honduras and 

10 the Dominican Republic? 

11 A. 

12 do have 

Honduras, Dominican Republic. And we 

I have to make a correction. We do 

(-) 13 have a section -- I am sorry. We just relocated 
~- ..... -~ 

14 from Tampa to the Dominican Republic, which is 

15 mass production. 

16 Q. In terms of tobacco purchasing, what 

17 does that responsibility entail? 

18 A. Tobacco purchasing includes any type of 

19 tobacco that we use, that we could use in our 

20 blend. It could be for the short filler; that is 

21 the machine-made product or hand-made product. 

22 Q. 

23 tobacco? 

24 

25 

A. 

Q. 

Do-you travel to where you purchase the 

Yes, I do. 

Do you travel to Indonesia? 

8 



1 Nunez 

2 resident? 

3 

4 

A. 

Q. 

No, I'm not. 

Your native language is Spanish; is 

5 that correct? 

6 

7 

A. 

Q. 

Yes, it is. 

Prior to you becoming the head of 

8 manufacturing, was Benjamin Menendez in charge of 

9 manufacturing? 

1.0 A. Yes, he was. 

11 Q. Prior to you becoming head of 

12 ·purchasing, was Alfons Mayer the head of tobacco 

13 purchasing? 

14 A. Yes, he was. 

15 Q. Would it be accurate to say you 

16 basically have· taken their two positions? 

17 A. Yes. 

18 Q. Mr. Mayer is retired? 

19 A. Yes. 

20 Q. And Mr. Menendez is no longer with 

21 General Cigar; is that correct? 

22 A. Yes. 

23 Q. In the facility in the Dominican 

24 Republic there is one factory there? 

25 A. It's more than one. 

10 



1 

2 

3 

4 

5 

6 

7 

8 

Nunez 

Q. Do you recall when General Cigar opened 

its first production factory in the Dominican 

Republic? 

A. 

Q. 

A. 

Q. 

Yes, I do. 

When was that? 

1978. 

In 1978 what did you do? You said you 

9 did this project from '74 to '78. Then in '78 

10 

11 

12 

13 

14 

1_5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

what did you do? 

.A. We went -- the experimental project 

became private, meaning commercial. 

Q. At that point did you become an 

employee of Culbro Tobacco? 

A. Of Culbro Tobacco. 

Q. Did your job duties change at all or 

did you continue to do the same work? 

A. I continued to do the same. 

Q. Were you doing anything other than 

experimenting with wrapper at that time? 

A. Yes. Growing for commercial purposes. 

Q. wrapper? 

A. 

Q. 

A. 

Wrappers. 

Did you have a position or a title? 

At that time it was General Manager of 

35 



1 Nunez 

2 that specific company. 

3 Q. Throughout you continued to report to 

r 

4 Mr. Prinsky? 

5 

6 

A. 

Q. 

Yes. 

I know you said you are still working 

7 on the wrapper project, but for how long was your 

8 primary or exclusive duties working for Culbro 

9 Tobacco on growing wrapper? 

10 

11 

A. 

Q. 

It still is. 

But it's not the only thing? Did there 

12 come a time when you began to do other things or 

13 work for other people or had other 

14 responsibilities? 

15 A. That was for close to ten years just in 

16 the Tobacco, in Culbro Tobacco. 

17 

18 

Q. 

A. 

From '78 to '88? 

From 1 78 to just about 1 88. '89, to 

19 be more specific. 

20 Q. During that time period, '78 ~o 

21 '88-'89, did you have any involvement with the 

22 General Cigar Dominican Republic factory or 

23 factories? 

24 

25 

A. 

Q. 

Can you be specific on that? 

You were growing wrapper, you were 

36 



1 Nunez 

2 charged with the growing of wrapper. 

3 Did you have any involvement in the 

4 factory, in the production end? 

5. A. No, sir. 

6 ·o. After it was harvested, the wrapper 

7 used for production of cigars in the Dominican 

8 Republic? 

9 

10 

A. 

Q. 

No. Not at the beginning. No. 

From '78 to '88, during that time 

was 

11 period? 

12 MS. NORMAN: Objection. Maybe you want 

13 to break down the time period. 

14 Q. You had said that you were in this 

15 experimental project to grow wrapper with 

16 Connecticut Shade and then other kinds of wrapper. 

17 

18 

A. 

Q. 

Right. 

You said it was more than an 

19 experiment, it was also used for production; is 

20 that correct? You made cigars with that wrapper? 

21 A. I didn't say we made cigar. I said it 

22 was commercial. 

23 

24 

Q. 

A. 

The wrapper was sold? 

Some of it at the beginning and then 

25 later oh, as of '82, then we used it. From '82 

37 
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1 Nunez 

2 probably '83, '84, and then I reported to Richard 

3 Milleken. 

4 

5 

Q. 

A. 

In 1988 or '89, what did you then do? 

Then I was part of -- I became a 

6 trainee in the manufacturing -- processing and 

7 manufacturing, the tobacco processing and the 

8 manufacturing. 

9 

10 

11 

12 

13 

14 

Q. 

A. 

Q. 

A. 

Q. 

charge. of 

That was in the Dominican Republic? 

Yes, sir. 

How long were you a trainee? 

Two years. 

Who did you work for? Who was in 

the training? 

15 A. Benjamin Menendez and Ramon CiFuentes. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. 

Cigar, if 

A. 

Q. 

had been 

A. 

Q. 

A. 

Q. 

When did Mr. Menendez 

you kriow? 

I don't remember. 

When you began to work 

there for some period of 

Yes~ 

Mr. CiFuentes? 

Yes. 

come to General 

as a trainee, he 

time? 

He had been with General Cigar for some 

25 amount of time? 

39 
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1 

2 A. 

Nunez 

Just the process of rolling. The 

3 selecting is part of processing. 

4 Q. The tobacco you were working with, was 

5 that for any particular brands of cigars? 

6 

7 

8 

A. 

Q. 

A. 

For particular brands. 

What brand? 

That I recall, the main thing, Macanudo 

9 and Partagus. 

10 Q. Macanudos at that time were being made 

11 both in Jamaica and the Dominican Republic? 

12 

13 

A. 

Q. 

Yes, sir. 

Did you travel to New York at all 

14 during this time period, travel for business, '88, 

15 during the training period? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Yes. 

And to Connecticut? 

Yes, sir. 

The prior time when you were general 

20 manager for Culbro Tobacco, did you also go to 

21 Connecticut? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Yes. 

How long were you a trainee? 

For about a year. 

Until '89 or '90? 

41 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Nunez 

A. It was '89 through '90. 

Q. While you were a trainee, did you also 

work with Alfons Mayer? 

A. Interact with him, yes. 

Q. He wasn't one of your trainers, 

instructors? 

A. No. 

Q. Were you part of a group of people 

being trained or were you individually being 

trained by CiFuentes and Menendez? 

A. As an individual. 

Q. Partagus uses a Dominican filler; is' 

that correct? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

What kind of filler? 

Piloto Cubano. 

It uses a Cameroon wrapper? 

Yes. 

Where does the binder come from? 

A. Mexico. 

Q. At that time, '89, '90, who was the 

person in control of the processing and 

, 24 manufacturing of Partagus? 

25 A. Processing and manufacturing 

42 
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1 Nunez 

2 Q. After,you'became a trainee, what did 

3 you .do? After you finished your trainee period. 

4 A. '91 at least I remember, then I became 

5 in charge of the manufacturing facility. 

6 Q. The person who had that job previously 

7 was Mr. Cano? 

8 

9 

10 

11 

A. 

Q. 

A. 

Mr. Cano. 

You basically took his position? 

Yes. 

When you took that position, what 

12 cigars were being manufactured? 

13 A. Macanudo once again, Partagus and other 

14 brands. ·Those were the main brands but other 

15 brands were produced in different scale. 

16 Q. Do you recall, when you became the head 

17 of manufacturing, do you recall any other brands? 

18 MS. NORMAN: Objection. 

19 Your question is does he recall any 

20 other brands being manufactured in that 

21 manufacturing facility? 

22 MR. GOLDSTEIN: Yes, when he became the 

23 head of manufacturing. 

24 A. There was Macanudo, Partagus, Ramon 

25 Allones. I remember those because they were 

52 



1 Nunez 

2 large-scale. I mean, every week. 

3 Q. was that the only manufacturing 

4 facility in the Dominican Republic for General 

5 Cigar? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

At that time? 

Yes. 

Yes. 

How long were you in charge of the 

10 manufacturing facility? 

11 

12 

13 

14 

15 '92? 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

A little bit over a year. 

Do you recall when you left? 

Yes. 1992. Spring of 1992. 

What did you do then in the spring of 

I came back to Connecticut. 

To do what? 

To take-care of Culbro Tobacco. 

What was your position? 

When I first came up, I came up because 

21 the president died and I have to come and take his 

22 place on a temporary position. 

23 

24 

Q. 

A. 

Mr. Prinsky died? 

Mr. Milleken. I came in on a temporary 

25 basis to take his position. 
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1 

2 

3 

Q. 

A. 

Nunez 

How l9ng did you do that? 

During the whole summer. I would say 

4 six months probably. 

5 

6 

Q. 

A. 

Then what did you do? 

Then I became Senior Vice-President of 

7 Tobacco for the General Cigar Company. 

8 

9 

10 

Q. 

A. 

Q. 

Senior Vice-President of Tobacco? 

Tobacco. 

Were you still located in Connecticut 

11 at that time or back in the Dominican Republic? 

12 

13 

A. 

Q. 

Back in the Dominican. 

Do you recall when you went back to the 

14 Dominican Republic? 

15 

16 

A. 

Q. 

October. 

Who was in charge of the manufacturing 

17 facility at this time? 

18 

19 

A. 

Q. 

Benjamin Menendez. 

As Senior Vice-President of Tobacco, 

20 what were you in charge of? 

21 A. At that time growing and processing. 

22 Q. But not the manufacturing cit this time? 

23 A. No. 

24 Q. Did G_eneral Cigar at this time have 

25 offices down there in the Dominican Republic? 
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1 

2 

3 

A. 

Q. 

Nunez 

Yes. 

Were they located at the same location 

4 as the factory? 

5 A. No, not the --. you mean the tobacco? 

6 Q. For what you were doing. 

7 A. No. 

8 Q. Where were you located? 

9 A. We had -- we still have different 

10 buildings. I am on the south side of that complex 

11 which is about 120,000 square feet. 

12 

13 

Q. 

A. 

When you say "of .that complex" 

The offices for manufacturing, and 

14 manufacturing is located on the northern part of 

15 that complex and the tobacco offices a~e on the 

16 south part of the complex. 

17 

18 I 92? 

19 

20 

Q. 

A. 

Q. 

That• ·s where you were located then in 

Yes. 

Did you have any responsibilities at 

21 that time for manufacturing? 

22 

23 

A. 

Q. 

No, sir. 

How long were you in this position as 

24 Vice-President of Tobacco where you were doing 

25 growing' and processing? 
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2 

3 I 98 • 

4 

A. 

Q. 

Nunez 

Through probably '97. Either '97 or 

Did you ever become involved in tobacco 

5 buying prior to '97? 

6 

7 

A. 

Q. 

No. 

Did you ever work in this period '92 to 

8 '97 directly with Alfons Mayer? 

9 

10 

11 

A. 

Q. 

A. 

In some areas, yes. 

Such as? 

What to buy. After tobacco was 

12 purchased, how to process it, ferment it, 

13 whatever. 

14 Q. At this time were you in charge of 

15 processing of the tobacco in 1997? Were you being 

16 supervised by somepody or were you the guy in 

17 charge of processing? 

18 A. Processing, there is two processing. 

19 The processing of tobacco leafs I was in charge. 

20 The processing for the manufacturing I was not. 

21 The processing is split in two. . 

22 Q. You were in charge of like the 

23 fermentation? 

24 

25 

A. 

Q. 

Yes. Baling. 

After that the tobacco went to the 
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1 Nunez 

2 with other representatives from the Cuban tobacco 

3 industry? 

4 

5 

6 

A. 

Q. 

A. 

Yes. 

When was that? 

They come almost every year to the 

7 Dominican Republic. 

8 Q. As part of an annual event or just as 

9 part of-an exchange of information? 

10 A. They are there very frequent, yes. Not 

11 for manufacturing, just the tobacco leaf. 

12 

13 

Q. 

A. 

For the growing? 

Yes. 

14 Q. Did you ever have any di_scussions with 

15 any of those people about tobacco brands? 

16 A. Tobacco brands? 

17 

18 

19 

20 

Q. 

A. 

Q. 

A. 

Brands. About Partagus, about -

The cigar brands? 

Yes. I am sorry. Cigar brands. 

No. 

21 Q. Did you have any other meetings other 

22 than these Cubans who were there talking about 

23 tobacco, meaning the plant and the leafs? 

24 A. No. 

25 Q. In the summer of 1997, you said you had 
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1 Nunez 

2 a new position in the summer of 1997. What was 

3 that? 

4 ·I had asked you if you were in charge 

5 of the Dominican· Republic factory early on at the 

6 end of '97, and you said sometime in the summer of 

7 '97 you became --

8 A. I saip in October of '97 I became -- I 

9 was in charge of. the manufacturing. 

10 Q. Did y·ou go from being in charge of 

11 growing to being in charge of manufacturing, or is 

12 that when you became in charge of both? 

Both. 13 

14 

A. 

Q. Is that when you got the position of 

15 Executive Vice-President of Tobacco and 

16 Manufacturing? 

17 A. No. At that time I was still the 

18 Senior Vice-President, only it was expanded to 

19 Tobacco and Manufacturing but still Senior 

20 Vice-President. 

21 Q. When did you become the Executive 

22 Vice-President? 

23 A. Let me see if I remember. It must 

24 been the end of '99. 

25 Q. From '92 to '97, who did you report 

have 

to? 
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2 Q. Do you recall ever smoking the General 

3 Cigar Cohiba in the 1980s? 

4 

5 

6 

7 

8 

9 

10 

11 

A. I don't think so. No. 

Q. Did you develop any cigar blends for 

General Cigar in the 1980s? 

A. No, sir. 

Q. Did you develop any blends or 

participate in the development of blends for 

General Cigar in the 1990s? 

A. Yes. 

12 Q. What brand or brand extensions were you 

13 involved in developing? 

14 A~ In the '90s,. Macanudo Robusto. I have 

15 been working with Partagus Black Label, and 

16 basically in the '90s that's it. That I remember. 

17 There could be others. 

· 18 Q. Did you have any involvement in the 

19 development of.the General Cigar Cohiba that was 

20 launched in the fall of 1997? 

21 A. As far as coordinating the tobacco but 

22 not making the blend. 

23 Q. Do you have any knowledge of General 

r--, 24 Cigar selling a cigar called Cohiba through Alfred 

25 Dunhill' starting in late '92 and going on for the 

80 
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2 next few years after that? 

3 MS.- NORMAN: Objection. I thought you 

4 

5 

6 

7 

8 

9 

10 

11 

12 

covered this already. 

A. No. 

Q. Do you have any knowledge of a General 

Cigar Cohiba being sold anywhere in '93, '94 or 

'95? 

MS. NORMAN: Other than what you told 

him during this deposition or discussions 

that he and I have had? 

MR. GOLDSTEIN: Right. 

13 Q. Iri other words, at the time in '93, 

14 were you aware that General Cigar was making a 

15 Cohiba in '93; were you aware that General Cigar 

16 was making a Cohiba in '94? 

17 A. Yes. I was making·a Cohiba, yes. 

18 Q. Were you aware of the blend of that 

19 Cohiba? 

20 A. But not all the specifics of the blend, 

21 no. 

22 Q. Were you aware that it was the same 

23 cigar as the Temple Hall, General Cigar's Temple 

24 Hall? 

25 A. No, not being the same as Temple Hall. 
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Nunez 

You are not aware that it was the same 

3 as Temple Hall? 

4 A. You asked me if I was aware at that 

5 date. 

6 MS. NORMAN: And he said no. 

7 A. At that date I was not. 

8 Q. Again, exclude anything you learned 

9 from counsel. 

10 Did you subsequently learn that that 

11 cigar was the same as Temple Hall? 

12 A. Yes. 

13 Q. Do you know what the blend of that 

14 Temple Hall was? 

15 A. I can't remember exactly every 

16 component, no. 

17 Q. Can you remember some of the components 

18 or generally what the components were, like where 

19 the wrapper came from or the binder? 

20 

21 

A. 

Q. 

No, I can't remember that. No. 

Is that Temple Hall still being 

22 produced by General Cigar? 

23 MS. NORMAN: When you say "that Temple 

24 Hall" 

25 A. That Temple Hall? 
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Q. Did you learn why the Cohiba that.was 

being sold in late '92, '93, '94, why it was using 

a Temple Hall blend? 

A. No. 

Q. Did you ever ask anybody about that? 

A. No. 

Q. Did you ever see the boxes that this 

9 cigar was being sold in through Dunhili? 

10 A. The Dunhill one, I remember the box but 

11 I can't tell you all the details. 

12 

13 

Q. Showing you Plaintiff's Exhibit 408, 

which is a cigar· box with the word "Cohiba" on the 

14 top, a brown cigar box, I ask you if you recall 

15 that as being the box in which General Cigar 

16 cigars were sold to Alfred Dunhill in the mid 

17 1990s. 

A. Yes. 18 

19 Q •. The cigars were boxed in the Dominican 

20 Republic? 

21 A. Yes. 

22 Q. Do you know where this box was 

23. manufactured? 

24 A. Yes. 

25 Q.' Where? 

I 

I 
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2 being the wrappers, fillers, the general 

3 components, yes, that I remember but I can't tell 

4 you I remember every piece of let's say filler, 

5 for example, takes four, five and six components. 

6 Q. This particular Cohiba that we are 

7 talking about, the one sold through Dunhill, do 

8 you know what kind of wrapper it had? 

9 A. The kind of wrapper, yes. 

10 Q. What? 

11 

12 

13 

14 

A. 

Q. 

A. 

15 Q. 

16 filler? 

17 A. 

Connecticut. That's what I remember. 

And the binder? 

Mexican binder. 

I am telling you what I remember. 

Do you recall anything about the 

We were playing with a combination of 

18 Piloto Cubano and Mexican. 

19 Q. Do you have any information about the 

20 development of General Cigar's Cohiba that it 

21 launched in September of '97? 

22 MS. NORMAN: When you say "any 

23 information," can you explain to him? Do you 

24 mean does he have records, does he have --

25 MR. GOLDSTEIN: I asked him before if 

I_ 
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14 

15 

16 
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he was involved in the development and he 

said he, hi~self, was not involved in the 

developmen"t. 

MS. NORMAN: Right. 

Q. The first question I have, then, is: 

Do you know who was involved in the development? 

A. Benjamin Menendez and Alfons Mayer. 

Q. Do you have any knowledge of anybody 

else being involved in the development? 

A. My involvement in that was 

~upporting I think I said that -- supplying the 

tobacco and processing the tobacco used in those 

blends. 

Q. 

A. 

For the actual launch in '97? 

For the whole process. Whatever they 

17 requested, whatever they wanted. They asked me 

18 specific. 

19 One thing is working and preparing the 

20 blend, which takes time and trying and trying. 

21 And there is the coordination to handle the 

22 tobacco. I managed the tobacco. Whatever was 

23 used, I was requested, "Can I have so many pounds 

24 of this?" and I supplied it. But being 

25 responsible for the process, no. 
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2 different. If it is a major thing, we do. But I 

3 don't think making a change to that specific 

4 thing. 

5 Q. You don't recall making a change --

6 A. To that specific one,.no. We keep 

7 trying different things but not just making a 

8 change to that one. 

9 Q.. Let me show you what we mark~d as 

10 Plaintiff's Exhibit 134, GC 3959, a memo dated 

11 April 3, 1997, from Alfons Mayer to Ed Butler, 

12 "New Cohiba blend." 

13 CC'd, there is a bunch of names 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

including "Nunez." That's you, correct? 

A. Yes. 

Q. It says, "Please be advised of the 

following new blend for Cohiba," and then you see 

the percentages and the wrapper and binder? 

A. Yes. 

Q. You see that? 

A. Yes. 

Q. Is it your understanding that this is 

the blend that was sold as the General Cigar 

Cohiba in the fall of '97? 

A. Yes. 
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2 sales that the company hoped for? 

3 

4 

A. 

Q. 

Yes. 

In your opinion, it achieved the sales 

5 goals that the company had set for it? 

A. I can't answer that. 

122 

6 

7 Q. In developing the General Cigar Cohiba, 

8 was there any consideration of the taste of the 

9 Cuban Cohiba? 

10 

11 no. 

12 

A. 

Q. 

I don't remember anything like that, 

Do you remember any decision to try to 

13 make the cigar either like a Cuban cigar or not 

14 like a Cuban cigar? 

15 A. I don't think there was such a 

16 decision. We couldn't make that. 

17 Q. Are you aware of any discussions about 

18 making sure that the taste was different than a 

19 Cuban Cohiba? 

20 

21 

A. 

Q. 

Aware of° a decision? 

Are you aware of any discussion about 

22 making the taste different than the Cuban Cohiba? 

23 

24 

25 

A. 

Q. 

A.' 

I am not aware of that decision. 

Or discussion? 

I don't remember anything like that. 

I 

I 
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To your knowledge, was the flavor of 

3 the Cuban Cohiba, the characteristics or taste of· 

4 the Cuban Cohib~, a factor in~the kind of cigar 

5 General Cigar was trying to create for Cohiba? 

6 A. 

7 again. 

8 

9 

10 

11 

A. 

Q. 

Would you please ask me the question 

MR. GOLDSTEIN: Can you read it back. 

(Ques:tion read.) 

No, not to my knowledge. 

When is the last time you have tasted a 

12 Cuban Cohiba? I think you said in the 1980s you 

I. 13 tried one. I do:n' t know if you have since then. 
\, .... ,.,/ 

14 

15 

A. 

Q. 

. Probably six, eight months ago. 

In your opinion, is the General Cigar 

16 Cohiba and the Cuban·cohiba similar in taste? 

17 

18 

A. 

Q. 

No, sir. 

Have you ever heard of two different 

19 brands of cigars or two different blends of 

20 cigars, actually, referred to as cousins? 

21 

22 

A. 

Q. 

Blend? 

Two different blends of cigars in the 

23 market referred to as cousins. 

24 

25 

A. I probably have heard that term, yes. 

Do you have an understanding of what 
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2 Q. 

Nunez 

Have you ever heard of one cigar brand 

3 being referred to as an heir to another cigar 

4 group? 

5 

6 

7 

A. 

Q. 

A. 

I don't. 

"This cigar is an heir to that cigar"? 

I said only when the components are 

8 from the same origin. 

12 6 

9 Q •. Would you consider the Cuban Cohiba and 

10 the General Cigar Cohiba to be cousins? 

11 A. Absolutely not. They don't even have 

12 the same blood. That's what I am trying to say. 

13 Q. When you say not the same blood, they 

14 are different blends, different countries? 

15 A. Different origin on the tobacco, so 

16 they have a different flavor. 

17 Q. Would you consider the Cuban Cohiba and 

18 the General Cigar Cohiba to be related to each 

19 other? 

20 A. Absolutely not, from my point of view. 

21 That's personal. 

22 Q. Would you consider the General Cigar 

23 Cohiba to be an heir to the Cuban Cohiba? 

24 

25 

A. 

Q. 

Absolutely not. 

It's for those reasons that you just 
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2 General Cigar or is it anecdotal from talking to 

3 people? 

4 

5 

A. 

Q. 

Just talking to people, yes. 

Did you ever talk to any retailers 

6 about the General Cigar Cohiba? 

7 

8 

A. 

Q. 

Not really, no. 

Following the launch, were you ever 

9 involved in any_discussions within General Cigar 

10 or with people outside General Cigar concerning 

11 consumer confusion between the General Cigar 

12 Cohiba and the _Cuban Cohiba? 

13 

14 

A. 

Q. 

No. 

When did you learn that General Cigar 

149 

15 planned on launching its Cohiba at the RTDA in the 

16 summer of 1997? 

17 A. Shortly before that. 

18 Q. What was your involvement in the 

19 launch? Did you have a responsibrlity? 

20 A. Yes. Once everything is approved, at 

21 that time to produce the cigars, make them, make 
' 

22 the boxes and get the boxes from Jamaica, 

23 coordinate everything, yes. 

24 Q. You oversaw the factory production of 

25 the cigars? 
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During the launch, yes. 

3 Q. And subsequently you were overseeing 

4 the production of the cigars? 

A. Yes. 

. 150 

5 

6 

7 

8 

9 

Q. Did you have any other involvement or 

10 

11 

12 

13 

14 

15 

16 

17 

18 

role in the launch? 

A. No. 

Q. Did you have any discussions with 

anyone at General Cigar about the launch other 

than as it related to producing the cigars? 

A. No. 

Q. Did you have any discussions with 

anyone at Ge_neral Cigar as to why they were 

bringing the Cohiba to market at that time in the 

summer or fall of '97? 

A. No. 

Q. Did you have any discussions with 

19 anyone at General Cigar about General Cigar 

20 associating or disassociating its cigar from the 

21 Cuban cigar, the Cuban Cohiba? 

22 A. No. 

23 Q. By putting in the advertising of the 

24 '97 launch that there were three varieties of 

25 Cuban seed to the consumer, does that 
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what the blend is? 

3 MS. NORMAN: He is not going to tell 

4 you what the blend is. 

159 

5 Q. The statement in the RTDA Journal, "The 

6 Extra Viejo is a less expensive line of Cohibas, 

7 retailing for $8 to $10," is that an accurate 

8 statement? 

9 

10 

A. 

Q. 

I don't know. 

I will accept the objection, but 

11 without going beyond the objection, if I asked you 

12 the line of questions that I asked you about the 

( 13 relationship between the General Cigar Cohiba 

14 from '97 and the Cuban Cohiba, as to their 

15 relationship -- heir, cousin, that kind of 

16 thing -- as to the Cohiba Extra Viejo and the 

17 Cuban Cohiba, are your answers the same? 

18 A. Yes. 

19 MS. NORMAN: When you say are his 

20 answers the same, do you mean would they be 

21 the same answers that he gave with respect to 

22 a comparison of the '97 Cohiba? 

2·3 MR. GOLDSTEIN: I don't think they 

( 24 would be the same. Are his answers the same? 

25 MS. NORMAN: I don't know which answers 
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3 

4 

5 

6 

7 

8 

9 

10 

Nunez 

you are talking about. 

MR. GOLDSTEIN: Do you want to take 

lunch? 

MS. NORMAN: I don't understand if you 

meant the answers he gave to that line of 

questioning or the answers now. 

MR. GOLDSTEIN: I think Mr. Nunez 

understands what I am asking. 

Q. I ask~d you a line of questions as to 

160 

11 whether there was a relationship between the Cuban 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- ' 
Cohiba and the General Cigar Cohiba based on the 

different origins and the different blends and 

taste and characteristics and I used terms like 

"heir," ~cousin," "relationship," and you said 

that in your opinion they weren't cousins, there 

was no relationship, they weren't heirs, and you 

gave reasons for that as well. 

A. Yes. 

Q. Without asking you what the blend is or 

the origins of the Extra Viejo, are your answers 

the same as to any relationship between the Cuban 

Cohiba and the General Cigar Cohiba XV? 

A. Yes. 

Q. Do you know how many,cigars have 
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Q. When did Ms. Jorge leave the company? 

A. I guess it must have been '94 probably, 

'93, '94. 

Q. When did Mr. Menendez leave the 

company? 

A. I don't remember. 

Q. When did Mr. Torres leave the company? 

A.. Late '91. 

Q. And he retired, you said? 

· A. Yes. 

MS. NORMAN: I have no further 

questions. 

MR. GOLDSTEIN: I have no follow-up. 

(Time noted: 2:15 p.m.) 

ANGEL NUNEZ 

Subscribed and sworn to before me this 

___ day of_1 
_____ , . ---

NOTARY PUBLIC 
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4 STATE OF NEW YORK ) 

5 ) ss.: 

6 COUNTY OF NEW YORK ) 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I, LINDA DEVECKA, a Notary Public 

within and for the State of New York, do 

hereby certify: 

That ANGEL NUNEZ, the witness whose 

deposition is hereinbefore set forth, was 

duly sworn by me and that such deposition is 

a true record of the testimony given by such 

witness. 

I further certify that I am not related 

to any of the parties to this action by blood 

or marriage; and that I am in no way 

interested in the outcome of this matter. 
' 

IN WITNESS WHEREOF, I have hereunto set 

my hand this'this 13th day of November, 

2001. 

LINDA DEVECKA 
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CON F IDE N T I A L

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

---------------------------------------x

. EMPRESA CUBANA DEL TABACO, d.b.a.

CUBATABACO,

Plaintiff,

vs.

CULBRO CORPORATION and GENERAL

CIGAR CO., INC.,

'";-.- ,

.:::/--.. ｾ Defendants.
l \ ｪＺｾＮＭ

ｾ ,1'

---------------------------------------x

;CONFIDENTIAL
VOLUME I I

DEPOSITION OF MARC PEREZ

New York, New York

Monday, July 2, 2001

Reported by:

ANNETTE ARLEQUIN

CSR NO. 1450

JOB NO. 122665

ｾ ..

97 Civ. 8399 (RWS)

.....:r;
E 5 QUI R EN
DEPOSITION SERVICES

216 East 45th Street, 8th Floor

New York, NY 10017-3304

21Q.687.8010 • 800.662.3287

Fax 212.557.5972
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1

2

3

4

July 2, 2001

10:00 a.m.

5 Confidential Deposition of MARC PEREZ, held at the

6 offices of Rabinowitz, Boudin, Standard, Krinsky

7 & Lieberman, P.C., 740 Broadway, 5th Floor, New

8 York, New York, pursuant to Notice/Subpoena,

9 before Annette Arlequin, a Certified Shorthand

10 Reporter and a Notary Public of the State of New

11 York.

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1

2 A P PEA R A. N C E S:

3

BY: DAVID B. GOLDSTEIN, ESQ.

740 Broadway, 5th Floor

BY: DICKERSON M. DOWNING. ESQ.

FROSS ZELNICK LEHRMAN & ZISSU, P.C.

10154-0053

10003-9518

10017

345 Park Avenue

New York, New York

New York, New York

BY: EVAN GOURVITZ, ESQ.

Attorneys for Marc Perez

and 48th Street

LIEBERMAN, P. C.

Attorneys for Defendants

866 United Nations Plaza at First Avenue

New York, New York

Attorneys for Plaintiff

MORGAN & FINNEGAN, LLP

RABINOWITZ, BOUDIN, STANDARD, KRINSKY &

4

5

6

7

8

9

10

11

12

(

13

14

15

16

17

18

19

20

21

22

23

'I 24

25



having been previously sworn by a Notary

Public, was examined and testified as

1

2

3

4

MAR C PER E Z, called as a witness,

384

5 follows:

6 EXAMINATION BY

7 MR. GOLDSTEIN:

8 Q. Mr. Perez, could you please state

9 your full name and your current address for the

10 record?

My address is 300 Center Street, Apartment

11

12 C.

A. Marc Robert Perez. It's Marc with a

13 No. 25 in EI Segundo, California, 90245.

and designate which material shall be

designated confidential and which shall not.

further, I just wanted to state that under

the stipulated protective order agreed to by

the parties, which also governs all

producing parties, this entire transcript 1S

to be designated as confidential for right

now until 35 days after receipt of the

transcript, during which time we'll review

14

15

16

17

18

19

20

21

22

23

24

MR. GOURVITZ:

MR. GOLDSTEIN:

Before we proceed any

Fine.

25 BY MR. GOLDSTEIN:

r
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1

2 Saks?

Perez - Confidential

392

I started with Saks in January of '99.

3

4

5

, 98.

A.

Q.

I moved to California in December of

Do you recall who hired you over at

6 U.S. Tobacco?

7 A. His name is Dixon Farrington.

8 Q. Did you leave Dunhill to go to U.S.

9 Tobacco, or did you leave Dunhill and then,

10 independently, and then go over to U.S. Tobacco?

11 A. I left Dunhill to take a position

12 with u.s. Tobacco.

13 Q. Dixon Farrington had previously been

14 at Alfred Dunhill and then: he was "at General

15 Cigar for several years?

16 A. That's correct.

17

18

19

Q.

A.

Q.

And then he was at U.S. Tobacco?

That's correct.

What years were you at Alfred

20 Dunhill?

21

22

A.

Q.

I started in 1989.

And you were there continuously until

23 May of '98?

24

25

A.

Q.

That's correct.

Do you recall when in '89?
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1

2 A.

Perez - Confidential

I initially started in March, I

3 separated voluntarily in June or July and

4 restarted in November of '89 full time.

5 Q. SO you were there for like three

6 months, then left for like four months and carne

7 back?

was a part-time stock position.

8

9

A. That's correct. The first position

I left for

10 another opportunity, and then was presented a

11 better opportunity later ｾ ｮ the year in sales

12 and carne back to do that.

'.,

General Cigar?

I

! 13

14

15

Q.

A.

Do you recall who hired you to

I mean to Alfred Dunhill?

The man's name, the manager of the

16 store in Atlanta was Jeffrey Dotzler.

17 Q. Prior to that time, had you had any

18 experience in the tobacco business?

None.

Did you attend college?

What years were you there?

'84 through '88.

And did you graduate from there?

No.

I attended Emory University.Yes.

A.

Q.

A.

Q.

A.

Q.

A.

19

20

21

22

23

24

25
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Perez - Confidential

Q. SO your position at Dunhill was your

first position in the tobacco business?

A. Well, Dunhill was really a luxury

5 retailer that also happens to sell cigars.

6 Q. I just completely lost my train of

7 thought.

1

ｾ 2,
-

3

4

8 I say Alfred Dunhill, there's sort of

9 different corporations, but were you employed by

10 Alfred Dunhill North America Limited?

11 A. At the time I believe the company was

12 called Alfred Dunhill Incorporated, but it was

13 essentially the same entity that is today Alfred

14 Dunhill North America Limited.

15 Q. So if I call them Alfred Dunhill or

16 Dunhill for purposes of the deposition, we'll

17 understand that's what I'm talking about?

18

19

A.

Q.

That's fine.

And to the extent you've had

20 positions with other corporations within the

21 Dunhill -- well, let me ask it this way: Did

22 you ever have any positions with other Dunhill

23 corporate ･ ｮ ｴ ｾ ｴ ｩ ･ ｳ Ｌ like catalog serV1ces, where

24 you understand you were working for a separate

25 corporation?
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2 Q.

Perez - Confidential

So you were transferred just prior to

397

3 its opening to get it up and running?

4 A. That's correct. I was made the

5 assistant manager in the Atlanta store prior to

6 that actually as well.

7 Q. And in both of those positions,

8 assistant manager Atlanta, assistant manager San

9 Diego, you had responsibility for selling the

10 whole store?

11

12

13

A.

Q.

A.

That's correct.

And how long were you 1n San Diego?

Through-to August of '93, at which

14 point I was promoted and made the buyer for the

15 smokers' products category for Alfred Dunhill

16 North America Limited.

17 Q. And you stayed the assistant manager

18 at San Diego until then?

19

20

A.

Q.

That's correct.

And when you became the buyer, did

21 you relocate to New York?

22

23

A.

Q.

Yes, I did.

And you replaced Dixon Farrington; is

24 that correct?

25 A. That's correct.



(

1

2 Q.

Perez - Confidential

And Dickson, Mr. Farrington, went to

398

3 General Cigar?

4

5

A.

Q.

That's correct.

When you became the buyer, you were a

6 buyer for the Smokers' Division, that included

7 cigars, pipes, pipe tobacco and cigar and pipe

8 accessories?

9

10

A.

Q.

That's correct.

And also, I guess, did you sell

11 smokeless tobacco?

12

13

A.

Q.

No; not at Alfred Dunhill.

Who did you report to when you became

14 the buyer?

15 A. I reported to Charlotte ｄ ｹ ｳ ｾ ｩ ｮ Ｌ

16 D-y-s-l-i-n.

17 Q. And was David Salz the president at

18 that time?

19 A. Not at the time I became the buyer.

20 He came on board the next year, sometime in

21 1994.

22 Q. And Ms. Dyslin reported to Salz when

23 he was the president?

24

25

A.

Q.

Yes.

And who was the prior president, if



1

2 Q.

Perez - Confidential

Were there any other suppliers of

401

3 cigars other than those three companies?

4 A. There may have been, but they were

5 very small and relatively insignificant in

6 scale.

7 Q. And how would you ､ ･ ｳ ｾ ｲ ｩ ｢ ･ the,

8 Alfred Dunhill in terms of its cigar -- strike

9 the question.

10 MR. GOURVITZ: Off the record.

11 (Discussion off the record.)

12 BY MR. GOLDSTEIN:"

13 Q. Did you remain ｾ ｮ the position of

14 buyer for the Smokers' Division until you left

15 in May of '98?

16

17

A.

Q.

Yes.

And did your responsibilities

18 essentially remain the same?

19

20

A.

Q.

Yes, they did.

Who were your main contacts at

21 General Cigar?

22 A. Dixon Farrington, Mike Conder and

23 Brent Currier.

24

25

Q.

A.

Did you have dealings with John Rano?

Infrequently.
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2 picked up the phone and called if she wanted to,

3 but I don't know that she did or didn't.

4 Q. Do you know if David Salz spoke

5 directly to General Cigar about General Cigar

6 cigars supplied to Dunhill?

understand that.

But you can answer it if you can

Could you ask the question again?

My question is whether you know

7

8

9

10

11

A.

Q.

MR. GOURVITZ: Objection to form.

12 whether David Salz also dealt directly with

13 people at General Cigar.

14 A. Again, I would say the lines of

15 communication were open and he certainly could

16 have called if he wanted to, but I don't know.

17 Q. Okay. When did you first learn of a

18 General Cigar Cohiba?

19 A. General Cigar Cohiba cigars appeared

20 in the San Diego stores sometime in 1992.

21 Q. And had you heard of an American

22 Cohiba prior to that time?

23

24

A.

Q.

How do you mean American?

A Cohiba cigar being sold in the

25 United States.
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2

3

A.

Q.

Perez - Confidential

Not to my knowledge.

At the time that it appeared in the

404

4 San Diego store, what did you learn of the

5 cigar?

6 A. I learned that it was a product that

7 was being provided to Alfred Dunhill stores

8 exclusively.

9 Q. Anything else? Did you learn that it

10 was coming from General Cigar?

11 A. Yes.

12 Q. Did you learn where it was being made

13 or what kind of cigar it was?

14 MR. GOURVITZ: Obj ectio"n as to form.

15 MR. GOLDSTEIN: Yeah.

16 BY MR. GOLDSTEIN:

17 Q. Did you learn where it was being

18 made?

19 A. Well, it said on the box that it was

20 made 1n the Dominican Republic.

21

22

Q.

A.

But you learned that from the box.

I don't recall if I learned it from

23 the box or from a conversation, or a memo or

24 anything like that.

25 Q. Do you recall any other conversations
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2 about the cigar?

3 A. Not specifically.

4 Q. Its blend, the type of cigar?

5 MR. GOURVITZ: Objection as to form.

6 BY MR. GOLDSTEIN:

7

8

9

Q.

A.

Q.

You can answer.

Not specifically.

Do you recall anything else other

10 than learning that Alfred Dunhill would have it

11 as an exclusive?

12

13

14

A.

Q.

A.

No, I don 't.

Do you ｾ ･ Ｖ ｡ ｬ ｬ who told you that?

I had regular conversations with

15 Dixon Farrington who was the buyer at that time,

16 and questions that I might have had I would have

17 directed to him for answers, but I don't know

18 what I asked or what he would have responded.

19 Q. Do you -- at the time that the

20 General Cigar Cohiba appeared at the San Diego

21 store sometime in 1992, were you already aware

22 of the Cuban Cohiba?

23 MR. DOWNING: Objection.

24

25

A.

Q.

I don't remember.

You have heard that there is a Cuban
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2 cigar called Cohiba.

3

4

A.

Q.

Yes.

Do you recall when you -- do you

5 recall how you learned that?

6 A. I don't recall, but the Cigar

7 Aficionado magazine was launched around 1992 and

8 there were articles ｾ ｮ that ｭ ｡ ｧ ｡ ｺ ｾ ｮ ･ about Cuban

9 cigars and Cohiba cigars from Cuba.

Do you recall that?

The premier issue was autumn '92.

Objection •.

10

11

12

13

Q.

A.

MR. DOWNING:

I knew it was in '92. I don't recall

14 exactly when.

15 Q. Do you recall seeing the premier

16 issue when it came out'?

17

18

A.

Q.

We sold it in the store.

So you would have seen it when it

19 came out?

20

21

A.

Q.

Yes.

And do you recall, if you take a look

22 at what has been earlier marked as Plaintiff's

23 Exhibit 3, I'm showing you the cover, do you

24 recall the premier issue?

25 MR. DOWNING: May I take a look?
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1

2

Perez - Confidential

sometime earlier sold a Cohiba?

413

3

4

A.

Q.

No.

Did you ever learn whether or not

5 there was an earlier General Cigar Cohiba?

6 A. I believe I heard of some earlier

7 activity, but I don't remember what. My

8 knowledge of Cohiba cigars from General Cigar

9 began in 1992.

10 Q. To your knowledge, then, Dunhill did

11 not sell its General Cigar Cohiba based on any

12 goodwill established by a prior Cohiba?

13

14

15

16

A.

Q.

MR. DOWNING: Objection.

MR. GOURVITZ: Objection to that.

I don't know.

Do you have any knowledge of anybody

17 at Dunhill selling the Cohiba to customers,

18 tying that cigar to an earlier General Cigar

19 Cohiba?

20 A. Not to my knowledge.

21 Q. Do you have any knowledge of Dunhill

22 being -- Dunhill salespeople rece1v1ng

23 instructions or guidance about tying this c1gar

24 to an earlier c1gar that General Cigar sold as

25 Cohiba?
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2 A. Not to my knowledge. 

3 Q. Did you ever promote the cigar, the 

4 General Cigar Cohiba, in the form of the Cohiba 

5 is back or the General Cigar Cohiba cigar is 

6 back? 

7 A. No. 

8 Q. Are you aware of any customers coming 

9 in and asking if this is the old General Cigar 

10 Cohiba? 

11 A. No. 

12 Q. Or words to that effect? 

13 A. No. 

14 Q. Are you aware of any packaging of an 

15 earlier General Cigar Cohiba? 

16 A. No. 

17 Q. When I refer to the Dunhill Cohiba, 

18 I'm referring to a cigar sold at Alfred Dunhill 

19 stores, an unhanded cigar, from sometime in 1992 

20 or '93 until sometime in '97. 

21 Does that correspond with your 

22 understanding of the time period that you sold 

23 this unhanded Cohiba? 

24 A. Yes. 

25 MR. DOWNING: Object to the form. 

414 
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2 Q.

Perez - Confidential

Do you know approximately how many of

416

3 these unbanded Cohibas Alfred Dunhill sold from

4 '92, '93 through '97?

5

6

A.

Q.

No idea.

Were you aware what the Cuban Cohiba

7 wooden box looked like J..n, say, '93, '94?

8

9

10

A.

Q.

No.

Let me show you two boxes.

Let me show you one box first. Let

11 me show you a box that has the word "Cohiba" on

12 the top and on the bo t tom, "25 cigars

13 distributed by Alfred Dunhill of London, Inc.,

14 handmade in Santiago, RepUblica D6minica,

15 Beverly Hills," and ask you if you recall this

16 as the type of box in which the unbanded General

17 Cigar Cohiba was sold.

lettering, was selected by General Cigar?

18

19

20

A.

Q.

Yes, this is the package.

Do you know how the lettering, Cohiba

Did

21 you learn that subsequently?

22 A. No.

23 Q. Let me show you a box which I'll

24 represent to you as the Cuban Cohiba wooden box

25 with the word "Cohiba" and what's sometimes
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A. No.

Q. Do you know if it was less than '94

4 or more than '94, more than in 1994 or less than

5 ｾｮ 1994?

6 A. I believe it would be less, but I

7 don't know for certain.

8 MR. GOLDSTEIN: Why don't we mark this

9

10

11

12

13

as Plaintiff's Exhibit 68A.

(Plaintiff's Exhibit 68A, Letter dated

6-9-00 from Gulia to Krinsky with

｡ ｴ ｾ ｡ ｣ ｨ ｭ ･ ｮ ｴ Ｌ marked for identification, as of

this date.)

14 BY MR. GOLDSTEIN:

15 Q. Let me show you in the exhibits,

16 previously marked exhibits, Exhibit 68, and also

17 what we just marked as Plaintiff's Exhibit 68A.

18 MR. GOLDSTEIN: Let me just put on the

19

20

21

22

23

24

25

record that Plaintiff's Exhibit 68A is a

cover letter from an attorney at Fross

Zelnick; Greg Gulia, to Michael Krinsky of

my office, reproducing the document that was

previously marked as Plaintiff's Exhibit 68,

which is AD 1149 through AD 1163, and the

difference is that redactions that were made
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are replaced with the text.

And I also want to note that the two
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on page 1150 and 1151 are included in the

mystery to me my entire life as to how that

happened.

redactions redacted the only references to

Cohiba in the entire document, so at the

time I deposed the Dunhill witness, I didn't

have the information that this document

It will remain a

I have to check and

In other words, redactions

MR. GOURVITZ:

see.

referred to Cohiba.

second version.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15 BY MR. GOLDSTEIN:

16 Q. In any event, if you could turn your

17 attention to this document, Plaintiff's Exhibit

18 68A.

19 (Witness complies.)

20 Q. Other than the cover letter, the June

21 9th, 2000 cover letter between the two

22 attorneys, the page 80, 1149, "Smokers' Division

23 Departmental Overview."

24

25

A.

Q.

Uh-huh.

And then there's a document attached
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2 looked like this.

3 Q. Do you recall writing about these

4 margins dealing with Lane and Consolidated,

5 which I'm really not interested ｾ ｮ terms of the

6 case, but just as something that might Jog your

7 memory, starting at 1157 through 1160?

the question.

I don't remember.

You can answer it if you understood

If you turn to the third page of the

Objection as to form.MR. GOURVITZ:

A.

Q.

8

9

10

11

12

13 Smoker's Division Departmental Overview

14 ､ ｯ ｣ ｾ ｭ ･ ｮ ｴ Ｌ 1151.

15

16 Q.

(Witness complies.)

That shows that at least by vendor by

17 dollar that General Cigar was the -- your

18 largest customer for premium cigars.

19

20 1994?

Do you recall if that was the case in

21 A. General Cigar is a vendor.

22 Q. Your largest vendor by dollar, do you

23 recall if that was the case ｾ ｮ 1994?

24 A. Yes, that was the case.

25 Q. And under General Cigar percent of
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sales, it shows Cohiba one ｰ ･ ｲ ｣ ･ ｮ ｴ ｾ

Do you recall that in 1994 that

428

4 Cohiba was about one percent of sales of Alfred

5 Dunhill cigars?

6 A. I don't recall.

7 Q. Do you recall if that was true ｾ ｮ

8 1993?

9 A. It may well have been. I recollect

10 that it wasn't a big business, but to put a

11 percentage on it, I have no idea.

12 Q. And you have no knowledge of the

13 source of that information in this document?

14

15

A.

Q.

No.

If you could just look at the ｰ ｲ ｾ ｯ ｲ

16 page, under "Department 01 Cigars."

17

18 Q.

(Witness complies.)

In the second sentence it starts

19 with, "The American cigar market is unique as

20 compared to the world as we do not ｴ ｲ ｡ ､ ｾ ｾ ｮ

21 Cuban cigars due to the economic embargo of Cuba

22 ｳ ｾ ｮ ｣ ･ the early 19 -- since the early '60s.

23 This has forced our market to evolve along

24 different lines than the rest of the world,

25 whereas Cubans cigars dominate the rest of the
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worldwide cigar market."

Do you see that?

429

4

5

6

7

A.

Q.

A.

Q.

Yes.

And you don't recall writing that?

No.

In 1994, do you consider the last

8 part of that " ... Cuban cigars dominate the rest

9 of the worldwide cigar market" to be a true

10 statement?

11 A. If you travel outside of the country,

12 Cuban cigars are most of what you see.

13 Q. So you ｾ ｯ ｵ ｬ ､ agree ｩ ｮ ｾ Ｑ Ｙ Ｙ Ｔ Ｌ Cuban

14 cigars dominated the worldwide market outside of

15 the u.S.?

16

17

A.

Q.

Yes.

Let me ｧ ｾ ｶ ･ you I just want to

18 make sure I get this back. You can put

19 everything back in the middle. Let me show you

20 what's been previously marked as Plaintiff's

21 Exhibit 69, running from 8287 through 300, and I

22 ask you to take a look at that document and tell

23 me if you're the author of that document.

24

25

A.

Q.

I am.

Do you recall when you wrote that
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2 document?

430

3

4

A.

Q.

In 1994.

Did you review any documents in

5 preparation for your deposition?

6

7

8

A.

Q.

A.

No.

And do you recall when in 1994?

Shortly after David Salz started with

9 the company, I wrote this document primarily as

10 an educational tool for him to learn about the

11 cigar business.

12 Q. And do you recall any better than

13 earlier, when David Salz started, when in '94?

14

15

A.

Q.

No.

And you put this document together

16 for David Salz's information; is that correct?

17

18

A.

Q.

That's correct.

And did anybody else have input into

19 the document?

20

21

A.

Q.

No.

Did anybody ｲ ･ ｶ ｾ ･ ｷ it before you gave

22 it to Mr. Salz?

23 A. Charlotte Dyslin.

24 Q. And did she make any changes to it,

25 to your knowledge?
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There were some changes that were 

3 made because we ultimately floated this document 

4 over to the parent company in London. I don't 

5 think the changes ever made had anything to do 

6 with cigars though. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Did you float ~t overseas before you 

gave it to Mr. Salz or after? 

A. After. 

Q. Do you know who else saw the document 

besides Ms. Dyslin, Mr. Salz and people in 

London? 

A. I think ultimately an edited version 

of it was circulated to the stores as w~ll for 

them to use as an educational piece. 

Q. Is this something Mr. Salz asked you 

to do or is this something you felt he needed to 

get up to speed on the Smokers' Division? 

A. I took it upon myself, after a 

conversation I had with him, to put this 

together. 

Q. If you turn to the third page, 8289. 

(Witness complies.) 

Q. And under "General Cigar" it lists 

"The Key Players," "Austin McNamara and Dixon 

431 



1 Perez - Confidential 

2 Farrington." 

3 Do you see that? 

4 

5 

A. 

Q. 

6 players? 

7 A. 

Yes. 

Why did you identify them as the key 

I identified Austin because as the 

8 president and chief executive, I felt that he 

9 would be the person that David Salz might be 

10 communicating or liaising with, and Dickson as 

11 my primary contact, clearly was another key 

12 player there for me .. 

13 Q. Okay. And then if you look down to 

14 the next .paragraph, "While General Cigar 1.s not 

15 the biggest ... ", do you see that? 

16 

17 

A. 

Q. 

Uh-huh. 

In the last part of the sentence 

18 referring to Macanudo you write, "It now looses 

19 market share while growing in sales because of 

20 the proliferation of new brands brought about by 

21 the arrival in the marketplace of the Cigar 

22 Aficionado magazine." 

23 And my question I guess 1.s, 1.n your 

24 view, how was the proliferation of new brands 

25 brought about by Cigar Aficionado? 

r 
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2 A. I think that the magazine increased 

3 the general level of awareness of cigars, and as 

4 awareness increased, people were inclined to try 

5 new things. 

6 Q. Did the proliferation of new brands 

7 have to do with, also- have to do with Cigar 

8 Aficionado's ratings? 

9 A. It may have. 

10 Q. In other words, if they rated a brand 

11 highly that was a new brand, there would have 

12 been an interest in that brand? 

13 A. A high rating did tend to have the 

14 effect of improving sales of a cigar. 

15 Q. And in the next paragraph where you 

16 refer to "An excellent working relationship with 

17 General Cigar, and their director of marketing 

18 and sales clearly understands the Alfred Dunhill 

19 smokers' business as he was the smokers' buyer 

20 at Alfred Dunhill prior to his taking his job at 

21 General;" you're referring to Dixon Farrington 

22 there? 

23 A. That's correct. 

24 Q. And then in the next paragraph where 

25 you say, "General Cigar has been the slowest 

433 
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But at the time you wrote this, it
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3 was your understanding that Alfred Dunhi11 was

4 the exclusive on the General Cigar Cohiba?

5

6

A.

Q.

Yes.

The next sentence, my question is

7 well, let me just look at the next sentence.

8 "Cuban Cohiba cigars are the most legendary

9 cigars in the u.s. market where they cannot

10 legally be purchased."

11 At the time you wrote that, did you

12 consider that to be a true statement?

13 A. I am not in the practice of writing

14 untruths.

15 Q. So it's your understanding that that

16 was true when you wrote it?

17 A. I was playing off the hype that I

18 believe started with the article 1n the premier

19 issue of Cigar Aficionado magazine.

20 Q. And the Cuban Cohiba was being hyped

21 .. in that magazine; is that correct?

22 A. It's a very favorable article as I

23 recollect it.

24 Q. In the next sentence it says,

25 "General owns the rights to the name in the u.s.
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2 and needs to show business activity within the 

3 brand in order to retain the rights to the brand 

4 name." 

5 What is your source for that 

6 information? 

7 A. A conversation I had with Dixon 

8 Farrington. 

9 Q. And was that while he was at General 

10 Cigar? 

11 A. I don't remember if it was when he 

12 was at General Cigar or when he was the buyer 

13 

14 

and I was in the stores. One or the other. 

Q. And do you know where the source 

15 for Farringto~•s information? 

16 

17 

A. 

Q. 

No. 

Do you have an understanding of what 

18 you mean when you wrote, " ... needs to show 

19 business activity within the brand in order to 

20 retain the rights to the brand name"? 

21 A. Simply stated, they need to sell 

22 something. 

23 

24 

25 

Q. And if they don't sell something? 

MR. GOURVITZ: Objection to the 

extent it calls for a legal conclusion. 

437 
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2 BY MR. GOLDSTEIN: 

3 Q. What was your understanding if they 

4 didn't sell something in terms of their claim to 

5 the name? 

6 MR. DOWNING: Objection. Assumes a 

7 fact not in evidence. 

8 MR. GOLDSTEIN: Objection? 

9 MR. GOURVITZ: Fact not in evidence. 

10 A. Question? 

11 Q. My question is, what was your 

12 understanding of what happens to a cigar brand 

13 if it's not sold in the stores? 

14 MR. DOWNING: Same objection. 

15 A. I'm not a legal expert, but I would 

16 take that to mean that they would lose the mark 

17 or ownership of that mark. 

18 Q. Is that based on any conversations 

19 you had .with people? 

20 A. The only things, conversations I 

21 remember would have been ones with Dixon 

22 Farrington. 

23 Q. And then the next sentence it says, 

24 "Owing to the legal complexity surrounding the 

25 ownership rights to the name, General has no 



1 Perez - Confidential 

2 plans to launch the brand nationally." 

3 Do you have a recollection of what 

4 the source for that statement is? 

A. Again, I would say it's conversations 5 

6 with Dixon Farrington. At Alfred Dunhill we 

7 were interested in maximizing our business, so 

8 we had initiated conversations about how to grow 

9 the Cohiba business and that led to 

10 conversations where I gleaned information like 

11 that. 

12 Q. Now, talking about this sentence, you 

13 wanted to grow the business and you had 

14 conversations about that, do you recall that 

15 that's when you were the buyer that you had 

16 these conversations? 

17 

18 

A. 

Q. 

19 Farrington? 

20 

21 

A. 

Q. 

Yes. 

And you had them with Dixon 

I believe so, yes. 

And at that time Dickson -- while you 

22 were the buyer, Dickson would have been at 

23 General Cigar, Dickson was at General Cigar; is 

24 that correct? 

25 A. Correct. 
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2 Q. And do you recall him telling you 

3 that right now we have no -- we, General, have 

4 no plans to launch the brand nationally? 

5 A. I don't recall, but it's in the 

6 documents so I would say that that conversation 

7 happened. 

8 Q. And you would have gotten this 

9 information from Mr. Farrington? 

10 A. Yes. 

11 Q. Did he tell you what the legal 

12 complexities ~ere that he was referring to? 

13 A. No. 

14 Q. Did you have an understanding of what 

15 the legal complexities were? 

16 A. Generally, but again, I've never been 

17 a legal expert so ... 

18 Q. I'm not really asking as a legal 

19 expert, I'm asking you based on information you 

20· obtained from Mr. Farrington or frQm others, did 

21 you yourself have an understanding of what the 

22 nature of these legal complexities were? 

23 A. No. 

24 Q. Let me just ask you, after you gave 

25 this document to Mr. Salz, did you discuss it 

440 
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2 it's more difficult to sell more than 30 

3 percent. 

4 If the brand is one percent of your 

5 business, you can -- if you can obtain more 

6 product, you can grow its percentage within your 

7 total business and grow the aggregate business 

8 in the process. 

9 Q. In the last sentence of that 

10 paragraph it says, "For the foreseeable future 

11 we will retain the opportunity to exclusively 

12 carry this product that is selling very well' 

13 simply because of the strength of the name." 

14 

15 

16 

A. 

Q. 

Do you see that? 

Yes. 

By "the strength of the name," are 

17 you referring to the strength of the name 

18 associated with the Cuban Cohiba? 

19 

20 A. 

21 please? 

MR. DOWNING: Objection. 

Could you ask the question again, 

MR. GOLDSTEIN: Can you ask it? 

(Question was read back as follows: 

"QUEST ION: By "the strength of the 

22 

23 

24 

25 name," are you referring to the strength of 
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the name associated with the Cuban Cohiba?") 

MR. GOURVITZ: Objection as to form. 

A. I would say yes. 

Q. If you turn to page 294 of your memo. 

6 When I say page 294, it's the little marks on 

7 the bottom there, AD 294. 

8 If you look at the top paragraph, 

9 it's referring to Villazon and Honduras. 

10 

11 

12 

A. 

Q. 

Do you see that? 

Uh-huh, yes. 

In the ·second and third sentences the-

13 paragraph says, !!The Cigar Aficionado is 

14 purporting ~onduras to be the manufactuiing 

15 center that is producing the closest alternative 

16 to Cuban cigars largely because of this demand 

17 for Honduran cigars is increasing rapidly." 

18 

19 

20 

A. 

Q. 

Do you see that? 

Uh-huh. 

When you wrote this, what was your 

21 understanding of why demand for Honduran cigars 

22 was increasing rapidly based on it being close 

23 to the Cubans, Cuban cigars? 

24 A. The general taste profile of Cuban 

25 cigars tends to run to the more full-bodied end 

443 
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"Our consumer today. If?

A. Uh-huh.

Did you consider that a true

statement when you wrote it?

A. Yes.

you donsider that a true statement when you

wrote it?

value priced Cigar as an inferior-product," did

Q. "Our consumer today ｾ ｳ -not generally

motivated by a value priced cigar."

Did you consider that a true

statement when you wrote it?

A. Yes, it was a true statement.

Q. And "Our consumer tends to view a

A. At Alfred Dunhill stores, that was an

absolutely true statement.

Q. And then you say, "Much of this has

to do with the advent of the Cigar Aficionado

magazine and the impact that the magazine has

had on the cigar industry in a very short period

of time."

2 cigars was increasing rapidly?

A. Yes.

Q. And then about the fourth paragraph,

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
, ｾ｟ .. ",.'

25



1

2

3

4

Q.

Q.

Perez - Confidential

If you turn to page 298.

(Witness complies.)

On 298 and 299 you discuss the Cigar

447

5 Aficionado magazine?

6

7

A.

Q.

Yes.

Okay. "The cigar the first

8 paragraph. "The Cigar Aficionado magazine has

9 redefined consumer awareness for cigars."

10 Did you consider that to be a true

11 statement when you wrote it?

12

13

A.

Q.

Yes.

And then you make reference to, "In

14 some circles it's tongue and cheek referred to

15 as the gospel according to Marvin"?

16 A. Uh-huh. Yes.

17

18

Q.

A.

What did you mean by that?

That was a sort of tongue and cheek

19 joke that ran through the cigar industry people

20 that I spoke to.

21 Q. So Marvin was sort of the Bible or

22 the last word on cigars?

23

24

A.

Q.

One could interpret it that way, yes.

And then the next paragraph, "While

25 no one can dismiss the positive impact the



1

2

Perez - Confidential

magazine has had on cigar sales. " and then the

448

3 sentence continues, what I want to focus on is

4 what was the positive impact on cigar sales?

5 A. Well, at this point in 1994,

6 everybody's business was up dramatically.

7 Q. And you attribute it, some portion of

8 that to Cigar Aficionado?

9

10

A.

Q.

Yes.

And how significant do you think

11 Cigar Aficionado was at that time in the

12 increase in cigar sales?

f
\
\,

13

14

A.

Q.

I don't know.

At that time, what -- did you

15 yourself consider, in other words -- strike the

16 question.

17 At that time did you have a view as

18 to how substantial Cigar Aficionado's

19 contribution was to the growth in the premium

20 cigar market?

21 A. My point of view on that was that the

22 growth was happening before the ｭ ｡ ｧ ｡ ｺ ｾ ｮ ･

23 started. I don't think anyone could discount

24 the additional impact that the magazine had ｾ ｮ

25 growing the total business, but I always
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2 believed that it was happening before the 

3 magazine, so I always had some doubts as to what 

4 the real measure of impact was. 

5 Q. You can't quantify it, but in your 

6 view it had some impact? 

7 A. Some, but I think ·I believe less than 

8 others may have believed at the time. 

9 Q. At that time? 

10 A. Yes. 

11 Q. And then in the next few paragraphs, 

12 the two paragraphs· on that page and then on to 

13 the 299, what youtre doing there is you're 

14 critiquing the rating system that Cigar 

15 Aficionado uses? 

16 A. Yes. 

17 Q. And it's your view that no one can 

18 say that one premium cigar is better or worse 

19 than any others? 

20 A. That is absolutely a fact. 

21 Q. That's your view? 

22 A. Yes. 

23 Q. Okay. It's your understanding, 

24 though, that at least as far as the consuming 

25 public was concerned, these ratings had a 
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2 significant impact on what the cigar consumer 

3 chose to buy? 

MR. DOWNING: Objection. 

A. Oh, the ratings had some impact. 

Q. Do you believe it had a particularly 

4 

5 

6 

7 significant impact on the strike the 

8 question. 

9 Were there a lot of new smokers 

10 coming into the premium market in '94? 

11 

12 

A. 

Q. 

Yes. 

Was it- your view that Cigar 

13 Aficionado had a substantial impact-on those 

14 smokers, those new smokers? 

15 A. As one of the prim,ry educational 

16 tools that existed on a, what I believe was a 

17 quarterly basis at that point, people used the 

18 magazine, read the ratings and in many cases 

19 would go out and buy the cigars that rated 

20 highly. 

21 Q. You wrote, "If your brand breaks the 

22 90 threshold, you are virtually assured that 

23 there will be a run on the product and it will 

24 become very ·scarce." This is in third paragraph 

25 on page 299. 
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And your questi6n aga1n, please?

At that time that you wrote that, did

451

4 you consider that to be a true statement?

5 A. I don't know how many issues of the

6 magazine had been published at that point, but

7 there had been a number of instances where high

8 ratings over 90 created a run or a demand,

9 higher demand on the product.

10 Q. In the prior sentence you say, "This

11 said ... " referring to the sentence above that,

12 "This said, the fact remains that a rating in a

13 magaz1ne will boost sales."

14 Do you recall that being -- your

15 understanding being that that was true at the

16 time you wrote it?

17

18

A.

Q.

That was true.

It also states in the next paragraph,

19 "It has become clear to the industry that there

20 is a direct correlation between the amount of

21 advertising dollars spent and the rating of your

22 product."

23 Do you recall writing that?

24

25

A.

Q.

Yes.

And do you recall thinking that that
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Then in the -- let me ask you, other 

what was the basis for your subjective 

4 opinion on what was the correlation between 

5 advertising dollars and ratings? 

6 A. A number of the conversations I had 

7 with people led me to believe that if you were 

8 advertising heavily in a magazine, the next 

9 round of ratings that came out might lead to a 

10 higher rating than what would have been there 

11 had there not been significant advertising 

12 present. 

13 Q. Was it also based on ~ny observations 

14 you had made between adverti~ing and ratings? 

15 A. Well, we certainly looked at the 

16 magazine, and you could look f~om issue to issue 

17 and see who was in the one prior and where the 

18 ratings stretched out the next one, and I don't 

19- recall anything specifically that I saw, but 

20 again, these were this was the scuttle and 

21 the conversations that were going on in the 

22 business at the time. 

23 Q. In the last paragraph on page 299 you 

24 write, "There is a tremendous opportunity here. 

25 Alfred Dunhill is the exclusive retailer of 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Perez - Confidential 

Cohiba in the U.S. and we'll have an exclusive 

on Montecristo for the next year. These are the 

two most sought after Cuban brand names in the 

U.S. because of the mystique built around them 

by the Cigar Aficionado." 

Do you see that? 

A. Yes. 

Q. Okay. And did you consider that to 

be a true statement at the time you wrote it? 

A. I believe that the -- that there was 

an element of mystique built by the Cigar 

Aficionado magazine, and the general lack of 

availability also created a certain amount of 

hype or mystique around the product as well. 

Q. The unavailability of the Cuban 

Cohiba? 

A. Meaning that you can't walk into a 

cigar store in the United States and buy Cuban 

Cohiba cigars. 

Q. Because of the embargo? 

A. Unless they happen to have them under 

the counter. 

Q. How important was the name Cohiba to· 

selling the Dunhill Cohiba? 
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You think it was significant?

1

2

3

4

5

6

A.

Q.

A.

MR. DOWNING:

I don't know.

MR. DOWNING:

I don't know.

Objection.

Objection.

I mean the ｣ ｾ ｧ ｡ ｲ ｳ were
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7 unbanded in a relatively nondescript box.

8 However, the blend of the ｣ ｾ ｧ ｡ ｲ was a

9 very good one that our customers seemed to

10 enJoy.

11 Q. I asked you earlier if you recall

12 testifying in the'GDM case on ,behalf of General

13 Cigar.

14

15

A.

Q.

Yes.

I'm giving you a transcript that

16 contains your testimony in that case, and I'd

17 like to ask you if you could take a look at page

18 88, which I think is maybe two or three pages

testimony

There's like four pages per page.

(Witness complies.)

19

20

21

22

ｾ ｮ Ｎ

Q. And you were asked at that -- your

you recall testifying in front of

23 that judge?

r 24

25

A.

Q.

Yes.

You were asked, "You mentioned before
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2 that the Monte Cristi Cohiba has a cigar band on

3 it similar to a Cuban product."

4

5

And the answer: "That's correct."

And the question: "Has it been your

6 experience that the different band is sufficient

-7 to eliminate confusion?"

8 And you answer, "I don't believe so

9 because the name is what people attach to the

10 product, not necessarily the band or the trade

11 dress. The name is the most important thing

12 that drives consumers I believe."

13

14 A.

Do you recall giving that testimony?

I don't recall, but I'm reading it so

15 I gave it.

16 Q. And to your understanding, when you

17 gave that testimony, were you testifying

18 truthfully and accurately?

five-minute break.

(Recess is taken.)

19

20

21

22

A. Yes.

MR. GOLDSTEIN: Let's take about a

23 BY MR. GOLDSTEIN:

24 Q. Why don't we turn to the Exhibit 70.

25 MR. GOLDSTEIN: Let's mark the

(.
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Cigar Co., Inc. versus GDM, Inc.,

litigation, marked for identification, as of

this date.)

transcript.

(Plaintiff's Exhibit 382, Pages 77

through 96 of transcript of the General

Plaintiff's Deposition Exhibit 382, an

excerpt from the transcript of the General

Cigar Co., Inc. versus GDM, Inc., litigation

and it's pages 77 through 96 of the

transcript and it also has the Alfred

Dunhill label of AFD 2035 through AFD 2039.

We marked asMR. GOLDSTEIN:

1

2

3

4

5

6

7

8

9

10

11

12

13

14

:)

15 BY MR. GOLDSTEIN:

16 Q. I'm showing you, Mr. Perez, what was

17 previously marked as Plaintiff's Exhibit 70.

18 It's a December 5, 1997 memo from you to all

19 store managers with a copy to Charlotte Dyslin

20 and Michael Hatch.

21 I'd ask you if you recall that

22 document.

23

24

25

A.

Q.

A.

Yes.

And what is this document?

This document was an effort to
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2 educate our stores about my understanding of

3 some of the legal issues surrounding Alfred

4 Dunhill and Dunhill branded tobacco products.

5 Q. And was that something you were asked

6 to do?

7

8

A.

Q.

I don't remember.

And do you know the, overall, the

9 source of the information, in other words --

10 strike the question.

covers privileged communications with

counsel, if at all, just let me know.

11

12

13

MR. GOURVITZ: To the extent that this

14 BY MR. GOLDSTEIN:

15 Q. Do you understand what he's asking?

16 If I ask questions in which you got the

17 information from lawyers for Dunhill, he wants

18 you to give him at least an opportunity to

19 object before you disclose that to me.

20 If you turn to the second page, it

21 refers to, towards the bottom it refers to

22 Cohiba. In the second paragraph it says,

23 "Several years ago General Cigar needed to show

24 commerce within the brand name Cohiba to protect

25 their ownership rights' to that name. The
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2 anything like that?
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3 A. I vaguely recollect some percentages

4 of what would be available and how it would be

5 divvied up, but I have no recollection of what

6 they were.

7 Q. In the next page, yeah, next page,

8 8019, "A Special Note on Montecristo and

9 Cohiba," and "There is a company in Santo

10 Domingo producing counterfeit Dominican Cohiba

11 and Montecristo cigars. The Cohiba box is close

12 to the Cuban style box in styling."

13 Do you recall that?

14

15

A.

Q.

Yes.

Does this refer to the company that

16 the GDM case was about?

17

18

A.

Q.

Yes.

Were you aware of any counterfeiting

19 that was using the General Cigar style?

20 Counterfeiting of Cohiba.

21

22

A.

Q.

No.

Were you aware of other

23 counterfeiting of the Cuban Cohiba, were you

24 aware of other counterfeiting of a Cohiba that

25 was using the Cuban style?



1 Perez - Confidential

466

2 today, you can't recall what this 1S, this

3 sentence is referring to in terms of "they have

4 Cohiba produced for the Dominican market"?

5 A. You know, I feel that I usually write

6 pretty straightforward and this sentence, to me,

7 is very convoluted. I can't even figure out

8 what I was trying to say.

9 Q. I have Dunhill produced 1n this

10 litigation, three catalogs that made reference

11 or that show the General Cigar Cohiba prior to

12 the September '97 launch. And during the

13 deposition of Steve Johnson, he was able to date

14 one of those ｣ ｡ ｴ ｡ ｬ ｯ ｾ ｳ ｡ ｮ ､ ｾ wanted to show you

15 those three catalogs, or excerpts from them, I

16 guess, and ask you if you can date when those

17 catalogs are from. So it's Exhibit 71, 72 and

18 73.

19 73 1S the only one I have the actual

20 catalog from and I think I tabbed the Cohiba ad

21 in that. And then this 1S Exhibit 73. Then

22 I have black and white copies of 71 and 72.

23

24

According to the testimony, Steve

ｊ ｯ ｨ ｮ ｾ ｯ ｮ believed that Plaintiff's 71 was from

25 late '95 but was unable to date the other two,
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2 and he came to the company at the beginning of 

3 I 96. 

4 

5 

6 

7 

A. 

Q. 

There's no dates on them. 

Where is the third one? 

The next one would be where the 

exhibit marker is. It says 72, and the next one 

8 would be 73, which would be the one we also have 

9 an actual copy of. 

10 

11 

12 

13 

14 

15 

16 

MR. GOURVITZ: So your specific 

question once aiain? 

MR. GOLDS TE IN: My first question is 

can he date all three of them, although I 

have Steve Johnson's date for 71. My first 

question is does he know when they came out. 

A. I would agree with Steve that this 

17 No. 72 was very likely '95, because if I'm 

18 recollecting correctly, this was done before he 

19 joined the company. We sort of revamped the 

20 look of the cigar smokers' catalog, you know, 

21 when Steve arrived, and catalog services was 

22 established. 

23 

24 

25 

No. 71 I believe was the first of the 

new look catalogs. 

And so 73 was maybe another two 
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2 catalogs after this new look book was created. 

3 But the specific dates, I have no 

4 idea. 

5 Q. You think that 72 and 73 both are 

6 later in time than 71? 

7 A. No. The order is 72 is first, 71 is 

8 second and 73 is third, because I remember the 

9 photo on 71 being something that -- it was 

10 memorable to do an image like this as opposed to 

11 a cigar sitting in an ashtray. It was the first 

12 time that we went for more of a lifestyle piece 

13 instead of a book that just showed a cigar, 

14 stick, stick, stick, stick. 

15 And this No. 73 with the gentlemen on 

16 it who are customers of ours from ~an Francisco 

17 was an idea that David Salz had as we continued 

18 to try to evolve the lifestyle catalog using 

19 some of our actual people. 

20 So again, that's how I can put them 

21 in chronological order, but I have no idea when 

22 they were produced. 

23 Q. Okay. These are the only -- as I 

24 said, these are the only three catalogs that 

25 were produced to us that have the Dunhill Cohiba 
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2 as opposed to the post September '97 Cohiba. 

3 Do you have any recollection of 

4 Dunhill including the Cohiba in any other 

5 catalogs? 

6 A. This was the only catalog that we 

7 produced here in North America. 

8 

9 

Q. 

A. 

These three. 

This smokers' catalog was the only 

10 type of catalog that we were producing, so there 

11 wouldn't have been another vehicle to put Cohiba 

12 into. 

13 Q. I guess what I'm asking is, do you 

14 recall whether there were catalogs from an 

15 earlier date or a later date since you're not 

16 sure when these were, additional catalogs that 

17 would have included the Cohiba? 

18 A. I seem to remember that between 

19 Exhibit 71 and Exhibit 73 that there was another 

20 image. The images that we used for the covers' 

21 were a very important part of the book. I don't 

22 remember what the image was, but I think there 

23 was at least one more cycle between 71 and 73 

24 that we produced a book. I couldn't tell you 

25 whether Cohiba was in it or not. 
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Do you have any knowledge of any

473

3 General Cigar advertisements for Cohiba prior to

4 the '97 launch of the new Cohiba?

5 In other words, advertising for the

6 Alfred Dunhill Cohiba, the unbanded Cohiba.

7

8

A.

Q.

Not that I can recall.

Do you have any knowledge of any

9 other kind of publicity that General Cigar did

10 for that Cohiba, that Alfred Dunhill Cohiba?

11

12

13

14

A.

Q.

A.

Q.

The '92 to '97 Cohiba?

Yes.

No.

Are you aware of any conversations

15 between Dunhill and General Cigar in which

16 Dunhill asked for publicity by General Cigar for

17 the Cohiba?

18 A. I'm certain that's something that

19 David Salz requested.

20 Q. Do you have any knowledge of General

21 Cigar's response?

22 A. No.

23 Q. Why don't we take them in sort of

24 time order.

25 In your view, Plaintiff's 72 would be
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2 first? 

3 A. Uh-huh, yes. 

4 Q. It's AD 1926 and it's the page which 

5 has the Cohiba advertisement. 

6 More accurately, would it be more 

7 accurate to call it a catalog page for that? 

8 I used the word "advertisement." I 

9 don't know if that's the correct word. 

10 A. Yeah. I wouldn't consider this to be 

11 an advertisement. Again, this was a reference 

12 book for the most. part. 

13 Q. And it was sent to Dunhill customers, 

14 peqple who paid with credit cards and things 

15 like that? 

16 A. Not necessarily. 

17 Q. Who was it circulated to? 

18 A. Just through the stores. 

19 Q. It was just strictly at the stores? 

20 A. Correct. 

21 Q. It was not a mailed catalog? 

22 A. There probably was a mailing of this 

23 catalog, but the direct mail and marketing 

24 efforts that we had up and to the point where we 

25 started with the new lifestyle catalogs were not 

(' 
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2 very focused from my point of view, so there may

3 have been a mailing and some customers may have

4 gotten them in the mail.

5 Q. Who was the creative person

6 responsible for the text and layout,

7 presentation?

In this particular case?8

9

A.

Q. If you know. In the particular case,

10 72 that we're looking at.

Well, I believe when this exhibit was11

12

A.

produced, we had a marketing manager. Her name

13 ｾ ｡ ｳ Melissa Kagin.

14 I was involved 1n this piece from a

15 sheer look of the cigar on the page, but I don't

16 think I was as involved in copy or other

17 stylistic pieces.

18 Q. And is it your recollection that

19 these pages would have been in color?

exclusively for Alfred Dunhill.

They were in color, yes.

In the text, at the bottom under

They were color photos?

Yes.

Today's cigar

The Dominican Cohiba 1S made"it says,

A.

Q.

A.

Q.

"Cohiba"

20

21

22

23

24

25
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2 enthusiasts need look no further than the Alfred

3 Dunhill humidors for the celebrated range of

4 Cuban origin."

5 Do you know why there is a reference

6 to a "celebrated range of Cuban origin"?

7

8

9

10

A.

Q.

A.

Q.

No.

Do you know who that came from?

No.

Do you know why the Dominican Cohiba

11 ｾ ｳ being tied to the Cuban cigar?

No.

Do you have any knowledge of any

12

13

14

A.

Q.

MR: DOWNING: Objection.

15 comments by General Cigar as to that, that text?

16

17

A.

Q.

No.

And the next one chronologically,

18 according to your testimony, is Plaintiff's 71?

And that starts at AFD 1863 and I'm

19

20

A.

Q.

Uh-huh. Yes.

21 interested in AFD 1867, which is the Cohiba.

22

23

A.

Q.

Yes.

And at that time do you know who had

24 responsibility for the creative layout and text?

25 A. We used an agency that was down on
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2 because again, we wanted this to be more of a 

3 lifestyle piece and show people that. were not 

4 just a retailer of cigars. 

5 Q. And at that time was Ms. Dyslin also 

6 in charge of the catalog? 

7 

8 

A. 

Q. 

Yes. 

And can you recall whether the next 

9 catalog after that would have been the one that 

10 advertised the new General Cigar Cohiba, or you 

11 just don't know? 

12 A. I don'.t know. There may have been 

13 another cycle in between, but again., the dates 

14 I'm totally sketchy on. 

15 

16 

Q. I've looked and I can't find a date. 

Is there any notation of dates on 

17 these catalogs? 

18 A. Once again, I think direct marketing 

19 efforts could have been a little better 

20 controlled, but there was, to my knowledge, no 

21 time stamping anywhere on the books to date 

22 them. 

23 Q. Are you aware of any publicity work 

24 of any kind for the General Cigar Cohiba sold 

25 between '92 and '93 at Dunhill and '97, before 
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Q. But not the Cohiba?

A. To my knowledge, that's correct.

(Plaintiff's Exhibit 383, Letter dated

3-7-96 from Perez to McNamara, marked for

identification; as of this date.)

Q. And other cigars were being

advertised in magazines, both general magazines

and c1gar magazines at that time?

A. That's correct.

I apologize.

I should have a third

Objection.MR. DOWNING:

MR. GOLDSTEIN:

copy of this, but I don't.

Let's mark this.

A. What do you mean by quietly?

Q. It came into the store, it was sold

either by ｾ ｯ ｲ ､ Ｍ ｯ ｦ Ｍ ｭ ｯ ｵ ｴ ｨ or however it was sold,

plus whatever publicity it got from the catalog.

A. I think that's accurate.

the launch, other than what was in the Dunhill

catalogs?

A. No.

Q. Would it be fair to say that the

Cohiba was being sold quietly prior to that '97

launch?

1

- 2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2 about General Cigar producing its Cohiba in 

3 Honduras? 

4 

5 

I don't mean with General Cigar, I 

mean with Dunhill. Do you recall Johnson's 

6 reference to that? 

7 A. Well, at this point we were aware 

8 that General Cigar would be taking a new version 

9 of Cohiba to a broader market and we were 

10 speculating on its origins. 

11 Q. Was there a reason you were 

12 speculating or was there a reason there was 

13 

14 

15 

speculation on Honduras? 

A. I don't know. I don't remember. 

Q. Did it have anything to do with 

16 that's where the cigars that were closest to the 

17 Cuban were supposedly being made? 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

know. 

Q. 

A. 

Q. 

says both 

MR. DOWNING: Objection. 

MR. GOURVITZ: Objection. 

It may well have been, but I don't 

You don't recall that? 

No. 

Do you recall Mr. McNamara and, or 

Austin McNamara and Brent Currier? 

it 
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2 A. Uh-huh. 

3 Q. Do you recall them expressing that 

4 their current Cohiba did not have the body or 

5 flavor that they envisioned for the brand? 

6 A. I remember them saying that, yes. 

7 Q. Do you remember them saying what they 

8 envisioned? 

9 A. I believe they envisioned that the 

10 blend of the Cohiba cigar that they would take 

11 to a broader market would be fuller bodied than 

12 the Temple Hall brand or blend cigar that they 

13 had been selling to us from 1992. 

14 Q. When you say the "Temple Hall" 

15 blend --

16 A. Temple Hall is a brand that General 

17 Cigar sells, and it was my understanding that 

18 the Cohiba cigar from '92 was the Temple Hall 

19 cigar. 

20 Q. Do you recall having any discussions 

21 with General Cigar about the, a new Cohiba 

22 coming out of Honduras? 

23 A. No. 

24 Q. Do you recall having any discussions 

25 with General Cigar about liking the current 
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2 identification, as of this date.) 

3 BY MR. GOLDSTEIN: 

4 Q. I'm showing you what we've just 

5 marked as Plaintiff's 385. It's a memo from you 

6 to Brent Currier of General Cigar dated 

7 September 24, 1996, and it starts,. "Re Cohiba" 

8 and it goes on for two pages. 

9 And it has to do with -- well, why 

10 don't you take a look at the memo and tell me if 

11 you recall seeing this before. 

12 (Witness reviewing document.) 

,· 
' 13 A. I remember writing it, yeah. 

14 Q. Yes? 

15 A. Yes. 

16 Q. In the end of the -- in the second 

17 paragraph on the first page you write to 

18 Mr. Currier, "My understanding of the agreement 

19 that you had with Oscar always had been that 

20 Cohiba will not be a brand-building business for 

21 Mike's but will be very small allotments 

22 periodically to show commerce within Florida." 

23 Do you see that? 

24 A. Yes. 

25 Q. And that's consistent with that other 
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2 every day when I came in, even though we were up 

3 triple digits was asking me what I was going to 

4 do to grow the business even more. 

5 Q. And I guess my question is, we're 

6 talking about 9,500 cigars, Cohiba cigars. Do 

7 you have any sense of what percentage of your 

8 Dunhill cigar business that was? 

9 I'm looking at the top of page 238. 

10 A. No, I mean I really don't. 

11 Q. My question is, I guess is, was there 

12 something special about Cohiba where you wanted 

13 to have Cohiba in stock in your stores? 

14 A. Well, I truly wanted to have 

15 everything in stock in our stores. It's the 

16 ultimate goal of any buyer. I mean if you're 

17 growing in business and you're out of stock in 

18 something, you're not growing your business as 

19 well as you can. 

20 So the reference to 9,500 cigars was 

21 something that I could not explain from the 

22 reports that I had been getting and I felt it 

23 appropriate to ask the question to the vice 

24 president of sales to try to get a response. 

25 Q. And was there any special desire to 
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have Cohiba in stock? Was that a particular 

3 prestige item for Alfred Dunhill to be able to 

4 say, "We have Cohiba"? 

A. Mostly because it was largely 5 

6 exclusive to our stores. Mike's, of course, as 

7 well. 

8 Q. And was there consumer interest in 

9 you having Cohiba in stock? 

10 A. There was consumer interest in our 

11 having everything in stock. 

12 Q. Do you recall when you learned that 

13 G~neral Cigar was going to do a big launch in 

14 1997 starting with a premier or a·preview at the 

15 RTDA in the su~mer of 1997? 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

And when did you learn that? 

I don't remember specifically. 

You remember learning it. 

At some point leading up to the RTDA, 

21 we were informed that General was preparing 

22 itself to do the launch of the new Cohiba at 

23 some p~int in the fall. 

24 Q. And that they were going to premier 

25 it at the RTDA? 
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2 Halpin. 

3 And he says, "This morning I had a 

4 conversation with Edgar Cullman, Jr. and senior 

5 concerning the dismal response to the Cohiba 

6 launch party on September 25. Without a large 

7 amount of time devoted to excuses, how do we 

8 regroup and build the turnout." 

9 

10 A. 

Do you recall seeing this, this memo? 

David wrote a lot of memos. I don't 

11 remember them specifically. 

12 Q. Do ·you recall discussions with~n 

13 Dunhill about a potential dismal response to the 

14 Cohiba launch party? 

15 

16 

A. No. 

stemmed from. 

I don't remember what this 

I suppose it's just, you know, 

17 what David perceived to be a low RSVP rate for 

18 the amount of invitations that went out, but as 

19 a buyer I wasn't I was involved in the 

20 marketing piece, but there were other people 

21 dealing with those sorts of things. And Harry 

22 Weintraub and Nancy Roberts were the PR firm 

23 that worked for us, so they were just trying to 

24 stir the colts a little bit. 

25 Q. Which PR were they from, do you 
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3 A. Loving & Weintraub.

4 Q. What's that?

5 A. Loving & Weintraub.

6 Q. Do you recall at the event itself,

7 how Dunhi11 perceived the turnout?

8 A. No. There were a lot of people

9 there.

10 Q. Do you recall anything Dunhill did to

11 stimulate interest?

12 A. No.

this date.)

(Plaintiff's Exhibit 387, Memo dated

9-18-97 from Perez to all store managers and

others, marked for identification, as of

13

14

15

16

17

18

this.

MR. GOLDSTEIN: Why dQn't we mark

19 BY MR. GOLDSTEIN:

20 Q. I'm showing you what we marked as

21 PlaLntiff's Exhibit 387, which is a September

22 18, 1997 memo from you to all store managers as

23 well as other people, including David Salz and

24 Ross Wollen at General Cigar.

25 Do you recall this memo regarding the
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2 Cohiba promotion? 

3 

4 

A. 

Q. 

Yes. 

In the first paragraph you say, 

5 "Please be advised that there are a few 

6 important guidelines to follow in the promotion 

7 of the new Cohiba cigars. These guidelines are 

8 very important because of the ongoing litigation 

9 that General is involved in over the Cohiba 

10 name." 

11 Do you recall that? 

12 

13 

A. 

Q. 

14 come from? 

Yes. 

Okay. And where did the guidelines 

15 A. I don't remember, but I can only 

16 surmise that as I copied Ross Wollen in on the 

17 memo that I had some discussions with him 

18 related to this. 

19 Q. Okay. Do you recall your discussions 

20 with Mr. Wollen? 

21 A. No. 

22 Q. Is it your understanding that these 

23 guidelines, these points that follow, are based 

24 on things that Mr. Wollen told you? 

25 A. I don't remember exactly, but again, 
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16 

17 

18 
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20 
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22 
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Cigar Cohiba? 

A. No, I don't. 

MR. GOLDSTEIN: Can you mark this. 

(Plaintiff's Exhibit 388, Memo dated 

8-27-97 from Salz to Distribution with 

517 

attachment, marked for identification, as of 

this date.) 

BY MR. GOLDSTEIN: 

Q. I'm showing you what we marked as 

Plaintiff's 388, from AD 67 through AD 70. It's 

a memo from David Salz to Distribution, 

including you, August 27, 1997 regarding the 

Cohiba launch. 

And I guess my first question is 

whether you recall this memo. 

A. I don't recall it. 

Q. On the third page there's a, like a, 

I don't know what it is. It says, "Cohiba 

launch, Alfred Dunhill Cohiba launch at Saks 

Fifth Avenue." 

A. Uh-huh. 

Q. Do you recall seeing that? 

A. No. 

Q. Did you have any role -- actually, 
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2 let me back this up. 

3 I have a cover memo, I have a first 

4 document, August 27, 1997. I then have stapled 

5 to it, although it may be a separate document, a 

6 memo from Brewster to David Salz and CC'd to 

7 others. It does not have your name on it. 

8 A. Yes. 

9 Q. And I can't tell whether the 

10 attached I guess it is. It says, "In 

11 reviewing Mark Brewster's memorandum let me 

12 back.up. I'm sorry. 

13 My question is, do you recall seeing 

14 the cover memo or the three-page attachment from 

15 Brewster to Salz dated August 16, 1997? 

16 A. I don't. Mark Brewster was, I 

17 believe, managing the lease department within 

18 Saks Fifth Avenue and was floating something up 

19 to David for review is what I think this is. 

20 Q. But you don't recall seeing this 

21 before? 

22 A. I don't remember, no. 

23 Q. In the first line it says, "No other 

24 name in cigars sparks the smoker's imagination 

25 like Cohiba." 
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2 General Cigar about what to do about the 

3 similarities in the names, the two Cohibas, 

4 Cuban Cohiba, General Cigar Cohiba, in terms of 

5 any launch strategy that Dunhill would have? 

6 

7 

8 

9 

10 

11 

12 

A. No. 

Q. If you would look at Plaintiff's 77 

in that book. It would be a few after the 

catalog. 

Q. 

Before that big one there. 

(Witness complies.) 

I'm showing you what's been marked as 

Plaintiff's Exhibit 77. It says, "Thee Cigar 

13 Club," t-h-e-e, "Volume 1, Iss.ue 4, September 

14 1997, Alfred Dunhill North America Limited, 

15 Houston, Texas." 

16 I ask you if you know what this is, 

17 forgetting about the particular articles, but 

18 just the document itself. 

19 A. This is a newsletter that the 

20 individual who was selling cigars for us in 

21 Houston took upon himself to create to circulate 

22 to their customers. 

23 Q. And who was that? Do you recall who 

24 it was? 

25 A. A young guy. I can't remember his 
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2 

3 

name right now. 

Q. Do you recall seeing this at the time 

4 that it was circulated? 

5 A. I believe I saw this after it was 

6 circulated. 

7 Q. Do you recall saying anything? 

8 A. No. 

9 Q. Do you know if General Cigar saw 

10 this? 

11 A. No, I don't. 

12 Q. Do you know where he got the 

13 information that's in this "Crea~ing a legend 

14 Cohiba"? 

15 

16 

A. 

Q. 

No, I don't. 

Is this something that would have to 

17 have been pre-cleared at Dunhill in New York 

18 before being it was circulated to customers? 

19 

20 A. 

MR. DOWNING: Objectio.n. 

In an ideal world, yes, but I don't 

21 know that it was cleared or not cleared. 

22 Q. And this is from the Houston store, 

23 the Houston Dunhill store? 

24 

25 

A. 

Q. 

Yes. 

In the Galleria? 
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2 you add up those numbers on 81 you get about 

3 41,000 by November 24th, do you have a 

4 recollection of how many you sold by the end of 

5 th~ year? 

6 A. No, but it seems like that this 

7 running consistent with the prior weeks, that's 

8 about 3,000 cigars a week, so I mean you could 

9 do the math and you could probably figure it 

10 out. 

11 Q. You don't have any knowledge of a 

12 balloon or a bust? 

13 

14 

A. 

Q. 

No. 

Do you have any knowledge of 

15 consumers coming.into, customers, consumers 

16 coming into Dunhill stores and asking for the 

17 Cuban Cohiba? 

18 A. It happened on occasion. Not just 

19 Cohiba, all Cuban cigars people were looking 

20 for. 

21 Q. And was there a standing instruction 

22 on what store managers or the sellers, the 

23 salespeople were supposed to say? 

24 A. Not specifically, but all of our 

25 stores were clear in understanding that while 
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there might be some competitors of theirs in 

3 town that were selling, brokering Cuban product, 

4 that that was not something that was going to 

5 happen within our stores. 

6 Q. Are you aware of any customers coming 

7 in and asking whether there was a. relationship 

8 between the General Cigar Cohiba and the Cuban 

9 Cohiba? 

A. No. 10 

11 Q. Are you aware of any customers coming 

12 in and asking questions about any affiliation 

13 between the Cohibas you were seliing and the 

14 Cuban Cohiba? 

15 A. I remember questions being asked. 

16 someone hadn't seen the product before, they 

17 would ask a question generally like "What is 

18 this" and we would explain that this is a 

If 

19 Dominican Cohiba, and if we got to, it we would 

20 explain it came from General Cigar if they asked 

21 the question. 

22 Q. Do you know why it doesn't say either 

23 on the first Cohiba, the one you had the, the 

24 '92 to '97 Cohiba and also the relaunched 

25 Cohiba, why it doesn't say on the box General 
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Perez - Confidential 

MR. DOWNING: Objection. 

No. 

Are you aware of any customers being 

6 confused as to source in terms of not thinking 

7 that the cigars were from Cuba, but thinking 

8 that there was some relationship between the 

9 cigars made in the Dominican Republic and the 

10 cigars made in Cuba of the same name, the name 

11 Cohiba? 

12 

13 

14 

MR. DOWNING: 

question? 

A. Yes, please. 

Can you repeat that 

15 Q. Do you have any knowledge of 

16 consumers being confused about any relationship 

17 between the cigars made in the Dominican 

18 Republic, in other words, understanding that 

19 they came from the Dominican Republic, but 

20 wondering whether there was any association 

21 between whoever was making those cigazs and the 

22 Cuban Cohiba cigars? 

23 A. I'm not aware of anything specific, 

24 but when you talk about the world of consumers, 

25 you're going to have some who are more educated 

535 



1 

2 

Perez - Confidential 

than others. Some are going to come in blank 

3 faced and others are going to come in having 

4 read Cigar Aficionado magazine or whatever 

5 other sources that they gather information from 

6 and are using that as their understanding or 

7 basis of knowledge. 

8 Q. Do you have any knowledge of people 

9 asking why there's no bands on the Dominican, on 

10 the Dominican Cohibas that you were selling? 

11 A. I remember people asking me that 

12 question in the store, and the response was 

13 sim~ly that this is just how the product is 

14 packaged. 

15 Q. As the buyer, when you were in the 

16 role of buyer, were you in the stores a lot 

17 dealing with customers? 

18 A. Not as much as I wanted to be, but I 

19 was in the stores a fair amount. 

20 Q. When you were in the when you say 

21 "a fair amount," approximately how much of your 

22 time was spent in the stores? 

23 

24 

A. 

Q. 

Less than 25 percent. 

Do you recall any questions from any 

25 of your salespeople, sales managers, whatever, 
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2 as to what to tell people about the Dominican or 

3 the General Cigar Cohiba that you were selling, 

4 the unhanded Cohiba? 

5 A. Other than to state that this is a 

6 product that General Cigar manufactures in the 

7 Dominican Republic and it's mostly exclusively 

8 available through our stores, that's about it. 

9 Q. Do you have any knowledge of a 

10 perception among some premium cigar buyers that 

11 the Dominican Republic was, manufacturing cigars 

12 in the Dominican Republic under the same name as 

13 the Cuban names was a way to legally bring 

14 cigars into the United States that were 

15 affiliated with the Cubans? 

16 MR. DOWNING: Objection. 

17 MR. GOURVITZ: Objection as to form. 

18 A. You're going to have to ask that one 

19 again. 

20 Q. Okay. Do you have any knowledge of 

21 an understanding among some premium cigar 

22 smokers that the manufacturing of cigars in the 

23 Dominican Republic with the same name as the 

24 Cuban names was a way to bring in Cuban 

25 affiliated cigars; in other words, made in the 

r 
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2 Dominican Republic with the affiliation of the 

3 Cubans, to legally get around the embargo? 

4 MR. GOURVITZ: Objection as to form. 

5 MR. DOWNING: Objection. 

6 A. I have no knowledge. Some people may 

7 have had that feeling or understanding, but I 

8 don't know. I don't recollect any specifics. 

9 Q. Do you recall -- I had shown you that 

10 October document from David Salz about the 

11 disappointing sales and I asked you some 

12 questions around that time. 

13 Do you· recall at any time having 

14 discussions within Dunhill as to why the Cohiba 

15 didn't sell as well as had been hoped? 

16 A. The only discussions I remember were 

17 about general market conditions and things 

18 shifting to not be as explosive as the business 

19 had been in the past. 

20 MR. GOLDSTEIN: I have no further 

21 questions. 

22 (Recess is taken.) 

23 EXAMINATION BY 

24 MR. DOWNING: 

25 Q. Mr. Perez, my name is Dick Downing. 
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I'm with the law firm of Morgan & Finnegan. We

539

3 represent General Cigar in an action.

4 At one point in your deposition you

5 stated that you had no idea how many Cohibas

6 Dunhill sold in '92-'97.

7 Am I correct that that 1S your

8 current knowledge?

9 A. Yes.

10 Q. Do you recall testifying about sales

11 figures for Cohiba cigars at the GDM, when you

12 testified in the GDM case?

13 A. I don't recall, but I probably

14 reviewed that information before I testi£ied

15 so ..

16 Q. So would your knowledge have been

17 better at the time that you gave that testimony?

18

19

A.

Q.

Absolutely.

How many stores in 1992 when

20 Dunhill began selling Cohibas, how many stores

21 did Dunhill have in the United States?

22

23

A.

Q.

I think at that point it was 15.

And where were those stores located

24 geographically?

25 A. Most major metropolitan areas; New
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2 York, L.A., San Francisco, Costa Mesa, 

3 California, Seattle, Boston, Chicago. 

4 Q. How many stores did Dunhill have in 

5 1997 at the time of the relaunch of Cohiba? 

6 A. I believe at that point it had been 

7 reduced to nine or ten. 

8 Q. Where were those stores? 

9 A. The same places I had mentioned. 

10 Stores were closed in Seattle, Boston. There 

11 was a store in Philadelphia that was closed at 

12 some point. I don't remember the exact numbers 

13 or specifics, but it had dwindleq over time. 

14 Q. Were those 15 stores open prior to 

15 the premier issue of Cigar Aficionado? 

16 A. Yes. 

17 Q. You mentioned that Dunhill was in 

18 terms of size, very small I believe you said at 

19 some point in your deposition. 

20 A. Small in relative terms to the total 

21 cigar industry. 

22 Q. What was the reputation of Dunhill? 

23 Was it commensurate with the size? Was it ... 

24 A. Well, actually, that's an interesting 

25 question. I mean the reputation of Alfred 
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Q. Well, as of this time did you have 

any sense as to when, let's call it a relaunch, 

that relaunch would take place? 

A. With our understanding of how hot the 

cigar business had been, our assumptions were 

that -- was that it would be sooner as opposed 

to later. 

Q. Was it your understanding that the 

new cigars would be produced in Honduras? 

A. That was speculation. It was an 

understanding. 

Q. Is that what the reference in thii 

14 document to Honduras meant to you when you read 

15. it? 

16 A. Yes. 

17 Q. Now, at the time that you joined 

18 Alfred Dunhill -- withdrawn. 

19 During your entire term at Alfred 

20 Dunhill up until the time Cubatabaco brought the 

21 lawsuit for trademark infringement of Cohiba, 

22 did any representative of Cubatabaco contact 

23 Alfred Dunhill to put Alfred Dunhill on notice 

24 of Cubatabaco's -- to put Alfred Dunhill on 

25 notice of Alfred Dunhill's sale of Cohiba 

r 
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Not to my knowledge. 

Did anyone ever tell you that 

5 Cubatabaco had objected to anyone at Alfred 

6 Dunhill regarding the sale by Alfred Dunhill of 

7 Cohibas? 

8 A. Not until the point that the legal 

9 action was taken. 

Q. Did anyone -- are you familiar with 10 

11 Habanos, S.A.? Do you know the name of that 

12 company? 

13 A. I beli~ve that's somehow their link 

14 to Cubatabaco and the production of cigars in 

15 

16 

Cuba. 

Q. 

They're distributors or something. 

Did anyone from Habanos, S.A. ever 

17 contact anyone from Alfred Dunhill to object to 

18 Alfred Dunhill's sale of cigars under the Cohiba 

19 mark? 

20 

21 

A. 

Q. 

No. 

Did anyone, regardless of Cubatabaco 

22 or Habanos, S.A. or anyone else, ever object, to 

23 your knowledge, to Alfred Dunhill's sale of 

24 Cohiba on the grounds that Alfred Dunhill --

25 withdrawn. 
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Did any party at any time ever object 

3 to Alfred Dunhill's sale of cigars under the 

4 Cohiba mark on the grounds that such sale would 

5 constitute trademark infringement? 

6 A. No. Again, when the legal action was 

7 taken and Alfred Dunhill was brought into it, it 

8 was a complete surprise to us and something that 

9 we felt we didn't understand we were involved 

10 with because we were simply the retailer of the 

11 cigars. 

12 Q. Have you ever had any communications 

13 of any nature with anyone from Cubatabaco? 

14 

15 

A. 

Q. 

No. 

Have you ever had any communications 

16 of any nature with anyone from Habanos, S.A.? 

17 

18 

A. 

Q. 

No. 

Have you ever had any communications 

19 of any nature -- withdrawn. 

20 Has anyone, to your knowledge, from 

21 Dunhill ever had any communications with anyone 

22 from Cubatabaco leading up to the lawsuit? 

23 

24 

A. 

Q. 

Not to my knowledge. 

Has anyone from Dunhill, to your 

25 knowledge, ever had any communications with 

545 



1 

2 Q. 

Perez - Confidential 

Do you recall any discussions with 

3 anyone in the London office regarding Habanos 

4 S.A. 's rights in the Cohiba mark? 

5 

6 

A. 

Q. 

No. 

You mentioned the brokering of Cuban 

7 cigars by some competitors of Alfred Dunhill. 

8 

9 

A. 

Q. 

10 withdrawn. 

Yes. 

On what occasions have competitors --

11 What competitors have brokered Cuban 

12 cigars in the United States, to your knowledge? 

A. Well, I think I was using the term 13 

14 broker a little loosely. I meant that to mean 

15 selling, and I couldn't point to or recollect 

16 any specific shops, but certainly in Southern 

17 California I remember that one of David Salz's 

18 tasks when he went to town was to walk around to 

19 the different stores and ask them if they could 

20 produce any Cuban cigar product, and he was able 

21 to secure some in many, many instances. 

22 Q. 

23 to secure? 

24 

25 

A. 

Q. 

Do you know what brands he was able 

I do not. 

Do you know what the source of these 
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2:02 p.m.)

ConfidentialPerez

day of

(Time noted:

MR. GOLDSTEIN:

questions.

If there were communications going

MARC PEREZ
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 
Designated Federal Action Discovery Deposition Transcript of Fernando M. Perez Valdes, 

designated under Fed. R. Civ. P. 30(b)(6) and 45, dated December 5, 2001 
 

 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

1 

7 Plaintiff, 97 Civ. 8399 (RWS) 
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24 

vs. 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

---------------------------------------x 

DEPOSITION OF FERNANDO M. PEREZ VALDES 

New York, New York 

Wednesday, December 5, 2001 

Reported by: 

25 ANNETTE ARLEQUIN 

CSR NO. 1450 
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December 5, 2001 

2:05 p.m. 

Rule 30(B) (6) and 45 deposition of 

FERNANDO M. PEREZ VALDES, held at the 

offices of MORGAN & FINNEGAN, LLP, 345 Park 

Avenue, New York; New York, pursuant to 

Agreement, before ANNETTE ARLEQUIN, a 

Certified Shorthand Reporter and a Notary 

Public of the State of New York. 

2 



1 

2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P.C. 

Attorneys for Plaintiff 

BY: 

740 Broadway at Astor Place, 5th Floor 

New York, New York 10003-9518 

DEBRA EVENSON, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: DICKERSON M. DOWNING, ESQ. 

-and-

LATHAM & WATKINS 

885 Third Avenue 

New York, New York 10022-4802 
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PATRICIA RIOS, Interpreter, Eiber 
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IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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1 

2 

3 

4 

5 

6 

7 

P A T R I C I A RIOS, an 

interpreter, having been previously sworn 

by the Notary Public, translated as 

follows: 

F E R N A N D 0 M. P E R E Z VALDES, 

8 called as a witness, having been duly sworn 

9 by a Notary Public, was examined and 

10 testified as follows: 

11 EXAMINATION BY 

12 MR. DOWNING: 

13 Q. State your name and business address, 

14 please. 

15 A. Fernando M. Perez Valdes, Calle 24, 

16 between 11 and 13, Vedado Plaza. That is the 

17 address at my job. 

18 Q. 

19 employment? 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

What is your current position of 

At this moment I am a salesperson. 

For what company? 

ATM Industria Tabacalera. 

Do you have a business card? 

Whether I have one? 

Yes. Do you have a business card 

6 



1 Perez Valdes 

2 If ever I ask a question you don't 

3 understand, please ask me to explain. 

4 

5 

A. 

Q. 

Okay. 

If you ever want to take a break, 

6 please ask, and when we come to a convenient 

7 stopping we shall. 

8 And please remember that the court 

9 reporter can't take down nods of the head so you 

10 have to answer verbally, all right? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Correct. 

Q. What are your current duties? 

A. I am a salesperson at the warehouse. 

MS. EVENSON: Excuse me, but I don't 

think he means salesperson. 

THE INTERPRETER: Not in this case. 

In this case, what is it then? 

MS. EVENSON: Well, I think we should 

ask him. 

THE INTERPRETER: The word was 

dependent, which is a more general, and 

MR. DOWNING: The same word we used 

last time. 

THE INTERPRETER: -- Since the lady 

was a salesperson, I sort of assumed that he 

8 



1 Perez Valdes 

2 was a salesperson as well, but dependent. 

3 BY MR. DOWNING: 

4 Q. What do you do? Can you describe to 

5 me what you do on a day-to-day basis? 

6 A. To prepare all the orders for the 

7 different tobacco factories for --

8 

9 

10 A. 

THE INTERPRETER: I need to clarify. 

(Interpreter clarifying.) 

For the labels or the wrappings of 

11 the tobacco boxes. 

12 Q. 

13 companies? 

14 

15 

A. 

Q. 

Do you ship the labels to the tobacco 

To the tobacco factories. 

So they will order labels and you 

16 will arrange for the shipment to them? 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

So that they will get them. 

Do you do anything else in your job? 

No, that's my function. 

Do you have any responsibility for 

21 the manufacture of tobacco products? 

22 A. No, no. My responsibility is to 

23 deliver the labels, the wrappings. 

24 

25 

Q. 

A. 

How long have you held this position? 

Four years. 

9 



1 

2 Q. 

Perez Valdes 

Can you give me a brief history of 

3 your employment background and your educational 

4 background? 

5 

6 1957. 

7 

8 

A. 

Q. 

A. 

9 factory. 

10 

11 

Q. 

A. 

I started to work in the industry in 

What was your first job? 

I was an assistant at a tobacco 

What was your job as an assistant? 

Giving the workers the materials for· 

12 the production of cigars. 

13 

14 

Q. 

A. 

What was your next position? 

After the change, after the 

15 revolution, I went to what they call the tobacco 

16 industry, in different positions until the 23rd 

17 of January of 1968 when I started at Salon 

18 Humidor. 

19 THE INTERPRETER: Salon, S-a-1-o-n, 

20 H-u-m-i-d-o-r. 

21 BY MR. DOWNING: 

22 

23 

Q. 

A. 

Is Salon Humidor a company? 

It's an establishment. Its function 

24 is to provide, in those years, the central 

25 organisms of the state. 

10 
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14 
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Q. For what business? 

A. For gifts of the protocol. 

MR. DOWNING: I'm sorry. Can I get 

that answer? 

(Answer was read back as follows: 

"ANSWER: For gifts of the protocol.") 

BY MR. DOWNING: 

Q. What type of gifts? 

A. The gifts that are given by the 

different ministries to the delegations they 

received. 

THE INTERPRETER: I'm asking him to 

just speak without waiting for me. 

A. Such as the ones that go out of the 

country. 

Q. What type of gifts? 

A. Cigars and all their brands. 

Q. How long did you hold that position? 

A. Until 1980. 

MR. DOWNING: 1980? 

THE INTERPRETER: '80. 

A. When I became the chief of sales at 

the Salon. 

Q. What were your duties as chief of 

11 



1 Perez Valdes 

2 sales at the Salon? 

3 A. I had to complete the orders that 

4 were done by the different ministries, as well 

5 as the companies that sell tobacco within the 

6 territory of Cuba in order to make them 

7 commercial, in order to commercialize them. 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

How long did you hold that position? 

Until 1998. 

And what happened in 1998? 

In 1988, a person that was younger 

12 than myself took over the position and I went to 

13 the central warehouse, the one at this street 

14 here. 

15 

16 

17 

18 

19 

20 

MS. EVENSON: Excuse me. I think 

there was a mistake in the translation of 

the date. 

MR. DOWNING: Was it '98 or '88? 

MS. EVENSON: '98. 

THE INTERPRETER: Did I say -- '98, 

21 yes. 

22 BY MR. DOWNING: 

23 Q. And since '98 you've held your 

24 current position? 

25 A. Yes. 

12 
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2 Q. You ever heard the word "Cohiba" used 

3 in connection with a cigar product? 

4 A. Yes, by all means. 

5 Q. When was the first time you heard of 

6 the Cohiba cigar? 

7 A. 1972, from then on. 

8 Q. How did you -- in what connection did 

9 you first hear of a Cohiba cigar? 

10 A. Because we used to receive them in 

11 small quantities. 

12 Q. When did you first receive small 

13 quantities of Cohiba cigars? 

14 A. From '74 on. 

15 Q. All right. In your prior answer I 

16 believe you said '72. 

17 A. '72, but Cohiba started to be 

18 introduced in '73, '74. 

19 Q. What do you mean when you say "be 

20 introduced"? 

21 A. To distribute them. To distribute 

22 them to the different state organizations; the 

' 
23 Cohiba brand that is. 

I 
\ 

24 Q. Let me just see if I'm clear. 

25 What year did you first learn of the 



1 Perez Valdes 

2 existence of a Cohiba cigar? 

3 (Ms. Norman enters the deposition 

4 room.) 

5 

6 

A. 

Q. 

In 1972. 

And how did you first learn of the 

7 existence of the Cohiba cigar? 

8 A. Well, because we received them from 

9 the factory El Laguito. 

10 MR. DOWNING: Off the record. 

11 (Discussion off the record.) 

12 BY MR. DOWNING: 

13 Q. So you first received shipments of 

14 Cohiba cigars from El Laguito in 1972. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

had 

A. 

Q. 

you 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Prior to receiving those shipments, 

heard of the cigar? 

Yes. 

When did you first hear of the cigar? 

'70, I 71. 

How did you first hear of the cigar? 

The history of Cohiba you mean? 

Yes. 

A tobacco maker who was friend of the 

25 escort of the commandant used to make the cigars 

14 
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2 for him. 

3 Later on Celia Cruz gave a name to 

4 the brand, called it Cohiba. 

5 Q. When did you first hear that story? 

6 A. From '70 on. 

7 Q. Do you recall how you first heard 

8 that story? 

9 A. Through different people relating it. 

10 Q. Do you recall who first told you the 

11 story? 

12 A. No, I don't remember. 

13 Q. Did you ever meet the commandant? 

14 A. Yes. 

15 Q. You met Mr. Castro? 

16 A. Yes, yes. 

17 Q. Did you ever ask him about the Cohiba 

18 cigar? 

19 A. No. 

20 Q. Did you ever meet the person who 

21 created the cigar? 

22 A. I didn't know him personally. No, 

ｾ＠
23 not personally. 

i' 
\ 
' 24 Q. Do you know how the cigar got the 

25 name Cohiba? 



1 

2 

3 way. 

4 

A. 

Q. 

Perez Valdes 

Because Celia Sanchez called it that 

Do you know -- did you ever meet 

5 Celia Sanchez? 

6 

7 

A. 

Q. 

8 cigar? 

9 

10 

A. 

Q. 

No. 

Do you know when she named the Cohiba 

I don't know the exact date. 

Am I correct that the first time that 

11 you actually saw a Cohiba cigar was in 1972? 

12 

13 

14 

A. 

Q. 

A. 

'72. 

And how did you receive these cigars? 

In order to be able to complete the 

15 requests from the different organisms of the 

16 state. 

17 Q. How many cigars, Cohiba cigars, did 

18 you receive in 1972? 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

In the year or monthly? 

Year. 

About 6,000. 

From whom did you receive them? 

From the Laguito factory. 

What did you do with them? 

They were distributed to the 

16 
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different organisms according to their orders. 

Q. To whom did you distribute these 

cigars? 

A. The Ministry of Foreign Relations, 

the Ministry of Foreign Commerce, the Ministry 

of Basic Industry, Ministry of Sugar, CTC 

Nacional. 

Q. What is --

A. ANAP. A-N-A-P, Associacion Nacional 

de Agricultores Pequenos. Prensa Latina. 

Q. What was that? 

THE INTERPRETER: Prensa Latina. 

MR. DOWNING: The Latin press? 

THE INTERPRETER: (Interpreter nods). 

A. Et cetera. 

Q. What is the CTC? 

A. Central -- Workers central of Cuba. 

Q. What is the ANAP? 

A. National Association of Small 

Industry or of Small Agriculture. 

Q. What is the Prensa Latina? 

A. It's an information agency, a news 

agency, an international one. 

Q. Is that operated out of Cuba? 

17 
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2 A. From Cuba. 

3 Q. Is it a Cuban government entity? 

4 A. Cuban government. 

5 Q. Are all of these entities you just 

6 listed Cuban government entities? 

7 A. They are entities of the Cuban 

8 government. 

9 Q. Did you ship to anyone in 1972 other 

10 than entities in the Cuban government? 

11 THE INTERPRETER: Did you say when? 

12 MR. DOWNING: In 1972. 

13 A. No, just those organisms, 

14 organizations. 

15 Q. Do you know what those organizations. 

16 did with the Cohiba cigars? 

17 A. They used them as part of protocol 

18 gifts. 

19 Q. How do you know they used them as 

20 part of protocol gifts? 

21 A. Because of the applications they made 

22 for the orders. 

23 Q. What applications? Can you describe 
i 
\ 

24 the application in more detail? 

25 A. They had a yearly amount for each 



1 Perez Valdes 

2 brand, and so in the requests or their orders, 

3 according to how famous Cohiba became, they also 

4 started to order Cohiba. 

5 

6 

7 

8 

Q. 

A. 

Q. 

A. 

What did the application say? 

That they needed them. 

Are these written applications? 

Yes, written. Because of their 

9 quality and their brand name, as a 

10 representation, as a sample of a high quality 

11 Cuban product. 

12 Q. Had they made any requests for Cohiba 

13 prior to '72? 

14 

15 

A. 

Q. 

I don't remember. 

Had any shipments been made to any of 

16 these companies of Cohiba cigars prior to '72? 

17 

18 

A. 

Q. 

I don't remember. 

Had any of these organizations given 

19 Cohiba cigars as gifts prior to '72? 

20 

21 

A. 

Q. 

No, I don't remember. 

When you say you don't remember, do 

22 you mean you don't recall any gifts being made 

23 prior to '72? 

24 A. I don't remember, because in the 

25 requests they made, I don't remember including 

19 



1 Perez Valdes 

2 Cohiba. 

3 

4 

5 

Q. 

A. 

Q. 

Prior to '72. 

Before '72. 

Did you ever see any of these 

6 organizations actually give the cigars to 

7 someone? 

8 A. No. I used to deliver it to them, 

9 but I didn't see them making the gifts. 

10 Q. Is it possible they smoked it 

11 themselves? 

12 A. I don't believe so, because they were 

13 given to foreign delegations. 

14 Q. How do you know they were given to 

15 foreign delegations? 

16 A. Those were delegations that would get 

17 them and they would go out of the country with 

18 them. 

19 Q. How do you know they were given to 

20 foreign delegations? 

21 A. In the application, the written 

22 application, they would specify that that was 

23 going to be their use. 

24 Q. But am I correct you never saw them 

25 give these cigars to foreign delegations? 

20 
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3 

A. 

Q. 

Perez Valdes 

No. 

Did any member of a foreign 

4 delegation ever tell you they received these 

5 cigars? 

6 

7 

8 

9 

10 

11 

like 

A. 

Q. 

A. 

Q. 

in 

A. 

No. 

Did the cigars have a band on them? 

A ring. Yes, a band. 

Can you describe what the band looked 

1972? 

The band said Cohiba and there were 

12 some dots on the left and on the right. 

13 

14 

15 

16 

17 

Q. 

A. 

Q. 

A. 

Q. 

18 Cohiba? 

19 

20 

21 

22 band? 

23 

24 

A. 

Q. 

A. 

Q. 

What color was the band? 

Black. 

Black? 

Black. 

What color were the lettering of 

And white. 

Black. 

Okay. I'm sorry. What color was the 

Black and white. 

What color were the letters for the 

25 word "Cohiba" in? 

21 
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A. In black. 

Q. Did each cigar have a band on it? 

A. Each one had it. 

Q. Were they shipped in any containers? 

A. In the 25 cigar boxes. 

Q. Can you describe that box for me? 

A. There were three types of boxes; 

Lanceros, Coronas Especiales and Panatelas. 

Q. What did the boxes look like for each 

of those three? 

A. Lanceros was the biggest, Coronas 

Especiales was the midsize and Panatelas was the 

smallest. 

Q. Did the box have any lettering on it? 

A. Yes, on the sides the name of the 

cigar. 

Q. On the sides of the box? 

A. On the sides. 

Q. Did the box have any designs or 

lettering on the top of the box? 

A. Yes. On the face of the box there 

was writing. 

Q. What writing was on the Cohiba boxes? 

A. The first line was a tobacco leaf 

22 



1 Perez Valdes 

2 with the name of the -- with the Cohiba name 

3 next to it. 

4 After that they changed. They put an 

5 Indian, a figure of an Indian with the name 

6 Cohiba. 

7 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

When did they change? 

From '74 on. 

What were the boxes made of? 

Wood. 

MR. DOWNING: Give me just a second. 

12 (Pause.) 

13 BY MR. DOWNING: 

14 

15 

16 

Q. 

A. 

Q. 

Do you know Senor Garrido? 

Yes, I know him. 

Did you ever read his book that he 

17 wrote about Cohibas? 

18 

19 

A. 

Q. 

No, I didn't. 

I have a copy of a page from that 

20 book, which has been previously marked as 

21 Exhibit 22. I want to show you the page P 2341 

22 and ask you to look at that design. 

23 (Witness complies.) 

24 A. That's the way the label looked, the 

25 vitrola, stained glass, the name of Cohiba and 

23 



1 Perez Valdes 

2 this is the band. 

3 

4 

Q. 

A. 

So --

This was the first label and then it 

5 went on to the shape, the figure of the Indian. 

6 Q. Now, the first label I believe you 

7 said was in use until 1974; is that correct? 

THE INTERPRETER: It continued until 8 

9 

10 

11 

12 

'74 you said? 

13 '74? 

14 

15 

A. 

Q. 

A. 

Q. 

16 after '74? 

17 A. 

MR. DOWNING: Yes. 

Approximately. 

Was the label used at any time after 

No. It changed to the Indian figure. 

Did you ever see the old label in use 

It's possible that there were some in 

18 stock during the time where the label changed, 

19 then there were some left until they ran out of 

20 those. 

21 Q. Going back to '72, I believe you said 

22 you received approximately 6,000 or 7,000 

23 Cohibas? 

24 

25 

A. 

Q. 

6,000, approximately. 

Was there any other Cohibas being 

24 
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2 

3 

A. 

Q. 

Perez Valdes 

For Cubalse. 

Thirty-five percent was distributed 

4 for Comintur. 

5 

6 

A. 

Q. 

Comintur. 

How many outlets did Cubalse have in 

7 1980 that sold Cohiba cigars? 

8 A. Well, the chain of hotels in Havana. 

9 Oh, you're talking about Cubalse. 

10 

11 

12 

Q. 

A. 

Q. 

13 earlier. 

14 

15 

A. 

Q. 

Cubalse first. 

Only the diplomercados for Cubalse. 

The two stores we talked about 

The two stores, yes. 

And how many hotels did Comintur 

16 distribute Cohiba cigars to? 

17 

18 

19 

A. 

A. 

Habana Libre, Capri, Deauville. 

THE INTERPRETER: D-e-a-u-v-i-1-1-e. 

Hotel Nacional, and other hotels in 

20 the interior of the island, especially in 

21 Veraderos. 

22 Q. 

23 hotels? 

24 

25 

A. 

Q. 

Did you ever visit any of these 

Yes, the ones in Havana. 

Did you visit all the hotels in 

35 



1 Perez Valdes 

2 Havana? 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

Almost all of them. 

In 1980? 

From 1980 on. 

And did you see Cohibas for sale at 

7 these hotels in 1980? 

8 

9 

A. 

Q. 

Yes, they had them. 

Now in -- let's go back to 1979 just 

10 for a second. 

11 

12 

A. 

Q. 

By all means. 

In 1979, were Cohibas for sale at any 

13 location in Cuba other than the two diplostores 

14 you mentioned? 

15 

16 

17 1979? 

18 

19 

A. 

Q. 

A. 

Q. 

I don't know that. 

Did you ever see Cohibas for sale in 

At the diplomercados. 

Okay. Did you ever see Cohiba 

20 sales -- withdrawn. 

21 Did you ever see Cohibas for sale in 

22 1979 in Cuba at any other location other than a 

23 diplostore? 

24 

25 

A. 

Q. 

No. 

In 1980, were Cohibas on sale 
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1 Perez Valdes 

2 anywhere in Cuba other than the two diplostores 

3 and the hotels you mentioned? 

4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

elsewhere 

A. 

Q. 

In someplace else? 

Yes. 

I don't know it. 

Did you ever see any other place 

where Cohibas were on sale? 

No. 

In total, how many hotels in 1980 had 

11 Cohibas for sale? 

12 A. The ones in Havana. The ones I 

13 mentioned to you in Havana and Internacional in 

14 Veraderos. 

15 Q. Do you know total the number of 

16 hotels in Cuba that had Cohibas for sale? 

17 A. As far as I remember, Habana Libre, 

18 Capri, Deauville, Nacional, and in Veraderos, El 

19 Internacional. There might be others, but they 

20 don't come to mind right now. 

21 

22 

23 

Q. 

A. 

Q. 

So approximately five hotels? 

Five hotels. 

In 1980, did you also continue to 

24 distribute Cohibas to state organizations? 

25 A. Yes. 

37 
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Did those numbers ever change 

3 substantially? 

4 A. No, they didn't change, because, I'll 

5 say it again, the company, the factory, was not 

6 able to produce a larger quantity. 

7 Q. So they remained fairly stable until 

8 you left in '98? 

9 

10 

A. Until '98. 

Excuse me. There were two different 

11 events where the factory was able to produce a 

12 larger quantity, which was the first congress of 

13 the party in 1975 as an event, as something that 

14 was not there all the time, and then the Sixth 

15 Summit of the Non-Allying Countries in 1979. 

16 

17 1975? 

18 

19 

20 

21 

22 

23 

Q. 

room.) 

How many Cohibas were produced in 

MS. EVENSON: Objection to form. 

(Ms. Norman leaves the deposition 

MS. EVENSON: Object to the form. 

I don't understand what you're asking 

for. Who produced? 

24 BY MR. DOWNING: 

25 Q. How many Cohibas did you distribute 

39 



1 Perez Valdes 

2 in '75? 

3 A. I don't remember the number but it 

4 was an amount that was higher than regular 

5 years. 

6 Q. Do you remember by how much it was 

7 higher? 

8 A. 4,000 to 5,000 more, because they 

9 were put in this these special cases that had on 

10 the back of the case a legend that was an 

11 allegory of the event, and then the cardboard 

12 box, smaller box, it had it on the top right 

13 corner, it also had the same legend. 

14 Q. Who attended the event in 1975? 

15 A. The congress of the Communist Party, 

16 all the representatives and foreign delegations 

17 of it. 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

attend the 

A. 

Q. 

A. 

Q. 

distribute 

A. 

Did any citizens of the United States 

event? 

I don't know it. 

Did you attend the event? 

No. 

How many Cohibas cigars did you 

in 1979? 

In '79, approximately the same 
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amount; 5 to 6,000 more for the Sixth Summit. 

Q. Were those additional cigars used at 

the Sixth Summit? 

A. At the Sixth Summit. 

Q. Who attended the Sixth Summit? 

A. The countries that were part of it. 

Q. What countries were part of it? 

A. I don't remember. The non-allying 

countries. 

Q. Do you know how many countries 

attended? 

A. I think there are 77 countries. 

Q. Did anyone from the United States 

attend? 

A. I don't know it. 

Q. Did you attend? 

A. No. 

Q. Do you have any knowledge about the 

export of Cuba 

Cohiba cigars? 

withdrawn -- the export of 

A. No, I don't know about that. 

I know of the internal movement of 

the cigars in the Cuban territory. 

Q. Do you know if Cohibas have been 

41 



( 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Perez Valdes 

exported outside of Cuba? 

A. In four cases for international 

fairs, the fairs of the socialist world in those 

years; Leizip. 

THE INTERPRETER: L-e-i-z-i-p. 

A. Berno. 

THE INTERPRETER: B-e-r-n-o. 

A. Barcelona. In those cases they send 

the Cohibas with the purpose of exhibiting them, 

not to sell them. 

Q. When did those fairs take place? 

A. In the year -- I don't remember very 

well, but that was before 1980. 

Q. All four were before 1980? 

A. Yes. 

Q. Did you attend any of those events? 

A. No. I sent merchandise for those 

events. 

Q. Did you send Cohibas for those 

events? 

A. Yes, I did. 

Q. Do you know how many you sent for 

each event? 

A. Small amounts. I don't remember 
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1 Perez Valdes 

2 them. They were just for exhibition. 

3 Q. And not sale. 

4 A. For display, not for sale. 

5 Q. And where did the exhibitions take 

6 place, what cities? 

7 

8 

A. 

Q. 

At the particular fairs. 

And I'm sorry, could you give me the 

9 cities, please, where they took place? 

10 A. Leipzig, Berna and Barcelona in 

11 Spain. 

12 There is another one, but I don't 

13 remember the other one. 

14 Q. Do you have any knowledge of the sale 

15 of Cohiba cigars outside of Cuba? 

16 

17 

A. 

Q. 

No. 

Have you ever seen Cohiba cigars on 

18 sale outside of Cuba? 

19 

20 

A. 

Q. 

21 before? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

No. 

Have you traveled outside of Cuba 

Yes. 

Where have you traveled? 

Europe. 

In conjunction with your work for 
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1 Perez Valdes 

2 A. Oh, I don't know. 

3 Q. When was the last time you saw a 

4 poster? 

5 A. In 1 86. 

6 Q. Have you seen any of those posters 

7 anywhere since 1 86? 

8 A. Yes. 

9 Q. Where? 

10 A. In Habana Libre. 

11 Q. When was the last time you saw a 

12 poster in Habana Libre? 

13 A. In 1 86. 

14 Q. Am I correct that you have not seen a 

15 poster in any location since 1 86? 

16 A. I don't remember. 

17 Q. You don't remember seeing a poster? 

18 A. I might have seen them, but I don't 

19 remember. 

20 Q. Have you seen any other advertising 

21 for Cohiba other than the brochure and the 

22 poster? 

23 A. No. 

24 Q. Have you read any press reports about 

25 Cohiba? 
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5 
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8 

the 

it's 

A. 

Q. 

mark 

A. 

Q. 

A. 

like 

Perez Valdes 

No. 

Do you have an opinion as to whether 

Cohiba is famous? 

Yes, they're famous. 

Where are they famous? 

Well, the tourists that come to Cuba, 

a rule, they always ask for Cohiba 

9 independently from other -- disregard other 

10 brands that exist of course, but they ask for 

11 Cohibas a lot. 

12 Q. How do you know that they ask for 

13 Cohibas a lot? 

14 A. I hear it from what the salespeople 

15 at the stores say. 

16 Q. Any particular salespeople? 

17 A. Well, almost all of them have the 

18 same opinion. 

19 Q. When was the last time you had a 

20 communication with a salesperson on this 

21 subject? 

22 

23 

A. 

Q. 

I don't remember. 

Do you remember how many 

24 communications you had on the subject in total? 

25 A. I don't remember. 
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1 

2 Q. 

Perez Valdes 

Do you remember any specific 

3 communication on this subject? 

4 

5 

A. 

Q. 

No. 

Did you ever talk to a tourist 

6 yourself about Cohibas? 

7 

8 

A. 

Q. 

No. 

Did you ever overhear a communication 

9 involving a tourist in which the word ''Cohiba" 

10 was mentioned? 

11 

12 

A. 

Q. 

No. 

Do you have an opinion as to when the 

13 mark Cohiba became famous? 

14 A. After 1980. In other words, it 

15 became more famous after Fidel stopped smoking. 

16 After he stopped smoking, Cohiba became famous. 

17 

18 

Q. 

A. 

When did Fidel stop smoking? 

Oh, I don't remember, but it must 

19 have been before 1980. 

20 Q. Do you know why it became more famous 

21 after he stopped smoking? 

22 A. Well, perhaps as just to be contrary, 

23 when he stopped smoking, people wanted it more. 

24 Q. Have you ever talked to anyone about 

25 why it became more famous after he stopped 
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1 

2 

3 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

A. 

Q. 

8 Vazquez is? 

9 

10 

11 

A. 

Q. 

A. 

12 factory. 

13 

14 

15 

Q. 

A. 

Q. 

Perez Valdes 

Yes. 

And perhaps more? 

In later years, yes. 

How about in 1980? 

After '80. 

Do you know who Mercedes Gonzalez 

Yes, I know her. 

Who is she? 

She was an employee at the El Laguito 

During what period of time? 

From '88 back. 

Did you ever have any business 

16 dealings with her? 

17 A. Yes. She used to do the deliveries 

18 of Cohibas for me, as well as the invoices. 

19 

20 

21 

Q. 

A. 

Q. 

What deliveries of Cohiba did she do? 

The ones I mentioned before. 

Did she deliver to any particular 

22 outlet or organization? 

23 A. To me, to ATM Industria Tabacalera, 

24 and I don't know of any other .deliveries. 

25 Q. So she delivered to you? 
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Perez Valdes 1 

2 

3 

4 

5 

6 

7 

8 

9 

plaintiff's exhibit is or whether we want to 

use the same exhibit. 

MR. DOWNING: If you give me a second, 

I might be able to find it. 

Off the record. 

(Pause.) 

MS. EVENSON: I show the witness 

Defendants' Exhibit 37 and 38. 

Do you need a copy? 

MR. DOWNING: Let me see. 

MS. EVENSON: 37 is from P 3386 to p 

3392, and 38 is P 3393 to P 3396. 

10 

11 

12 

13 

14 It looks like I'm sorry. This got 

15 divided differently than I want to present. 

16 it, so I'm going to present him with the 

17 first page of 3393, the first page of 

18 Exhibit 38. 

19 EXAMINATION BY 

20 MS. EVENSON: 

21 Q. Mr. Perez, I'm going to show you an 

22 exhibit which was presented in this case. 

23 Do you recognize what's in this 

24 photo? 

25 A. Yes. 
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1 

2 

3 

Q. 

A. 

Perez Valdes 

What is it? 

This was the design made for the 

4 party congress. You see? It says here, 

5 "Partido communista de Cuba." 

6 

7 

Q. 

A. 

What size box is this? 

This is the Lanceros box. It's more 

8 or less the same size as this sheet of paper 

9 (indicating). 

Q. Okay. And what did Salon Humidor 

have to do with this box? 

A. The distribution for the congress was 

10 

11 

12 

13 

14 

15 

16 

done by us. The distribution for the congress 

was done 

Q. 

A. 

17 congress. 

18 

19 

20 

Q. 

A. 

Q. 

by us. 

And when did you see this 

As soon as we got it for 

And what year was that? 

'75. 

box? 

the 

Okay. Mr. Perez, from the time you 

21 started working at Salon Humidor, was Salon 

22 Humidor -- did the Salon Humidor receive 

23 invoices for the cigars that it received from 

24 the factories? 

25 A. Yes. We always received invoices. 
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14 
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16 

17 

18 

19 

20 

21 

22 

23 

/ 

24 

25 

Perez Valdes 

Q. And when you distributed the cigars 

to the different organizations in Cubalse, did 

you also present invoices to them for the cigars 

that were distributed to them? 

A. We used to send them an invoice. 

Q. Was this true for every delivery? 

A. Every time. 

MS. EVENSON: That's it. Thank you. 

THE WITNESS: Thank you. 

FURTHER EXAMINATION 

BY MR. DOWNING: 

Q. Just so it's clear moving forward, 

there are two pages attached to Defendants' 

Exhibit 38, which are production numbers 3395 

and 3396. 

Am I correct that those, the boxes 

depicted on those pages were not the boxes 

distributed at the 1975 conference? 

A. No. 

Q. They were not. 

A. I'll explain. For the conference, 

cases of very rich wood were made, special ones, 

which were filled at the Laguito factory, and 

then on the back of it had a legend about that 
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1 Perez Valdes 

2 event. 

3 This information here belongs to the 

4 regular wooden box; the regular one, not the 

5 luxury case we prepared for the event. 

6 

7 

8 

9 

10 

11 

12 

you. 

MR. DOWNING: Okay. All right. Thank 

(Time noted: 4:15 p.m.) 

FERNANDO M. PEREZ VALDES 

13 Subscribed and sworn to before me 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this day of , 2001. -------
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C E R T I F I C A T E 

4 STATE OF NEW YORK 

5 ss. 

6 COUNTY OF NEW YORK 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I, ANNETTE ARLEQUIN, a Shorthand 

Reporter and Notary Public within and for 

the State of New York, do hereby certify: 

That FERNANDO M. PEREZ VALDES, the 

witness whose deposition is hereinbefore 

set forth, was duly sworn by me and that 

such deposition is a true record of the 

testimony given by the witness. 

I further certify that I am not 

related to any of the parties to this 

action by blood or marriage, and that I am 

in no way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 22nd day of December, 2001. 

ANNETTE ARLEQUIN, CSR, RPR 

25 My commission expires: 

6/30/02 

76 



1 

2 

3 

4 

5 

6 

7 

8 

WITNESS 

FERNANDO VALDES 

INDEX------------------

EXAMINATION BY PAGE 

MR. DOWNING 6,74 

MS. EVENSON 73 

9 -------------- DOCUMENT REQUEST----------------

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PAGE 59 

PAGE 61 

Any documents that reflect the 

shipment of Cohiba cigars within 

Cuba 

Incoming report and invoice for 

outgoing on sales 

77 



1 

2 

*** ERRATA SHEET *** 
ALL STAR REPORTERS, INC. 

50 CARNATION AVENUE 

3 FLORAL PARK, NY 11001 

(800) 329-9222 

4 NAME OF CASE: CUBATABACO v. GENERAL CIGAR 

DATE OF DEPOSITION: DECEMBER 5, 2001 

5 WITNESS: FERNANDO M. PEREZ VALDES 

6 PAGE LINE FROM 

__ I ___ -----------
7 __ I _____________ _ 

TO 

__ I ___ ----------- ----------
8 __ I _____ "--------------------

9 

10 

11 

12 

13 

14 

_I __ 
1s __ I _______________________ _ 

. __ I _______________________ _ 
16 __ I _______________________ _ 

__ I ___ ----------- ----------
17 __ I _______________________ _ 

18 

19 FERNANDO M. PEREZ VALDES 

20 Subscribed and sworn to before me 

21 

22 

23 

24 

25 

this __ day of ______ , 2001. 

(Notary Public) My Commission Expires: 

78 



A 

• able 16:14 38:15 39:6 
39:1154:772:5 

about 15:17 16:21 
23:17 27:6 29:12 
35:9,12 41:19,22 
49:24 51 :6,24 54:2, 12 
55:18 56:5,5 59:19 
60:18 65:9 66:21 
67:7,12 68:5 71:7,17 
74:25 

above 62:2,4 
according 17:2 19:3 
account 28:6 

acquire 57: IO 
action 7:7 76:18 
activity 61 :3 
actually 16:11 20:6 

55:10 
addition 28:7 
additional 41 :3 
address 6:13,17 
administer 5: 13 
ads 46:6 
advertisements 45:23 
advertising 45: 16, 18 

48:11 49:20 

-.Jl Aficionado 55:12,14,23 
; 55:24 56:2 
'after 10:14,14 23:4 

24:12,1647:2151:14 
51:15,16,21,25 52:5 
53:23 54:9 58:17 
68:6 

again 30:10 39:5 59:4 
agency 17:23,24 
ago 54:2,12 57:25 67:6 
AGREED 5:2,6,10 
Agreement 2:9 
Agricultores 17: 11 

Agriculture 17:21 
alleges 7:8 
allegory 40: 11 
almost 34:22 36:3 

50:17 63:21 64:18 
already 64:3 
always 50:8 73:25 
amend 59:9 
amended 59:15 
American 54:20 
amount 18:25 29:7 

32:24 34:12,13 38:15 
40:4 41:2 

amounts 32:20 34: 18 

'\ 42:25 
'-ANAP 17:10,19 
'ANNETTE l :25 2:9 

76:8,24 
another 31 :4 33: 11 

43:12 

answer 8: l O 11 :5,6,7 
13:15 46:3 

answered 48: 17 
answers 7:23 
anymore 61:18 
anyone 18:9 25:2,5 

29:1141:1451:24 
58:6 70: 19 

anything 9: 18 
anywhere 37:2 46: 10 

49:7 
application 18:24 19:5 

20:21,22 
applications 18:21,23 

19:7 
approximately 24: 11 

24:22,24 28:2 30: 14 
30:18 33:3 34:16 
37:21 38: 17,20 40:25 
58:2 

ARLEQUIN 1:25 2:9 
76:8,24 

Around 27:5 

arrange 9: 16 
arrive 44:22 
article 55:25 56:5,10 
Aside 64:22,23 
asked 48:16 
asking 7:21 11: 13 

39:22 
assistant 10:8, 10 
Associacion 17: 10 
Association 17:20 
assumed 8:25 
Astor 3:8 
ATM 6:22 68:23 
attached 74:14 
attend 40:19,21 41:15 

41:17 42:17 
attended 40: 14 41 :6, 12 
attorney 7:5 
attorneys 3:7,14 5:3 
authorized 5:12 
avenue2:8 3:15,20 

78:2 
aware 56:25 58: 11 60:6 
A-N-A-P 17:10 

B 

back 11:6 24:21 27:2 
36:9 40:10 47:16 
62:16 68:14 74:25 

background 10:3,4 
band 21:7,8,9,11,13,22 

22:3 24:2 
Barcelona 42:9 43: 10 
based 60:10 
Basic 17:7 

basis 9:5 55:4 
became 11 :23 l 9:3 

32:25 51:13,15,16,20 
51:25 52:4 54:9, 10 

become 54:7 
before 2:9 5: 12, 14 20:4 

38:5 42:14,15 43:21 
51:19 60:1168:20 
75:13 78:20 

began 25:22 31:13 
Begerano 46:21,22 
begin31:1652:8 
Behike 70:23 71 :2 
being 19:22 24:25 

26:11 33:6 45:5,9 
57:15 

believe 13:16 20:12 
24:6,21 28: 10 62:8 
69:10,12,14 

Belinda 64: 15 
belongs 52:20 75:3 
Berna43:10 
Berno 42:7 
between 5:3 6:16 32:8 

32:10,15 34:2 
biggest 22: 12 
black 21: 14, 15, 16,20 

21:23 22:2 
blood 76:18 
Bolivar45:8 64:13 
book 23: 16,20 
both 26:12,18 53:8 60:9 

61 :3 

BOUDIN3:5 
box 22:7,15,18,20,21 

22:22 40:12,12 73:6,7 
73:11,15 75:4 

boxes 9: 11 22:6,8, 10,24 
23:9 61:15 71:8,9,10 
71:18 74:17,18 

brand 13:23 15:4 19:2 
19:9 55:9 57:6 70:23 
71:2 

brands 11:18 33:18 
50:10 60:21 62:25 
63:9,11,16,21 64:15 
66:6 67:21,24 

break 8:5 60:2 
brief 10:2 
Broadway 3:8 
brochure 47:6,14 49:21 
brochures 45:20 46: 12 

46:16 47:20 48:10,14 
48:15 

brought 7:7 

business 6: 13,23,25 
11:2 68:15 70:17,18 

buy 33:11 
buyer 70:20 
B-e-g-e-r-a-n-o 46:23 
B-e-r-n-o 42:8 

C 

C 3:2,22 6:2 76:2,2 
call I 0: 15 
Calle6:15 
called 6:8 15:4 16:2 

33:12 60:16 61:5 
70:23 71:2 

came 71:9 
Capri 35: 17 37: 18 
card 6:23,25 
cardboard 40: 11 
CARNATION 78:2 
case 8:16,17 40:10 

72:22 75:5 78:4 
cases 40:9 42:3,9 74:23 
cash 53:9,10 
Castro 15:15 
cease 47: 14 

Celia 15 :3 16:2,5 
central 10:24 12:13 

17: 18, 18 
Certified 2: 10 
certify 76:10,16 
cetera 17: 16 

chain 35:8 
change 10:14 23:7 

38: 11 39:2,4 52:25 
changed 23:4 24:14,18 

47:9 
charge 46: 18, 19,25 

47:13 70:9,13 
check 44:21 
chief 11:23,25 70:17,18 
cigar 1:10 7:6 13:3,6,9 

14:2,7,17,19,21 15:18 
15:21,24 16:8,11 22:3 
22:6,17 55:12,13,22 
55:24 56:2,25 65:10 
70:22,25 78:4 

cigars 10:12 11:18 
13:13 14:14;25 16:13 
16:17,1717:4 18:16 
19:16,19 20:6,25 21:5 
21:7 26:21 27:3,12,24 
28:15 29:11,12,13,25 
30:5, l 0, 13,22 32:21 
34:2,6,10,l l,15,24 
35:7,16 40:23 41:3,21 
41:24 43:15,17 44:22 
45:5,9 53:6,13,19 
54:4,8,14 56:15,19 
58:13,25 59:8,23,25 
60:7 62:2,24 63:6,13 
63:18,23,25 64:8,11 
64:20,25 65:6 66:6,13 
67:7,13 69:20 71:6,7 
71:9,9,10,l l,14,18,l9 
71:19 73:23 74:2,4 
77:11 

cities 43:6,9 

Page 79 

citizens40:18 54:14 
Civ L7 

clarify 9:8 67:5 
clarifying 9:9 
clear 13:24 54:4 71:4 

74:13 

closer 67:25 
co 1:10 
Cohiba 7:9,16,17 13:2 

13:6,9,13,17,23 14:2 
14:7,14,22 15:4,17,25 
16:7,11,17 18:1619:3 :; 
19:4,12,16,19 20:2 
21:11,18,25 22:24 
23:2,6,25 27:3,24 
28:15 29:10,25 30:5 
30:10,11,13,22 32:21 l 
34:8,10 35:7,16 36:19 1 
41:2143:15,1747:6 ! 
48: 11 49:21,25 50:4,8 l 
51:9,13,16 54:14,20 i 

54:25 55:9,19 56:15 1 
56:18 57:3,6,15 58:13 
58:25 60:7,20 61:15 i 

l 61:19,24 63:17 64:20 1 
64:22 65:2,7 66:14,20 

1 66:22 67:8,13,21,22 J 

68:1971:6,1477:ll ll 
Cohibas 23: 17 24:23 

24:25 25:6,9,12,15 I 
26:11,1928:829:3 ｾ＠
31:5,7,13 33:4,21,23 J 
34:7 36:6,12,16,21,25 l 
37:8,11,16,24 38:17 i 
39: 16,25 40:23 41 :25 j 

. 42:10,20 45:12,14,16 i 
45:19 50:11,13 51:6 
56:2,6, 7, 11 58:6 
59: 19,20 62:3,5, 10, 13 
62:18 64:8 65:23 
66:7,1167:2,2068:18 
71:16 

color 21:13,17,21,24 
come 8:6 25:11,14 

37:20 50:7 
comercio 33: 19 
Comintur 33:12,13,16 t 

33:20,24 34:4 35:4,5 , 
35:15 38:22,23 l 

commandant 14:25 j 

15:13 ·1. 

comment 57:13 58:4 
' comments 55:6,7,18,20 , 

57:11 i 
l 
1 

Commerce 17:6 
commercial 12:7 
commercialize 12: 7 
commercializes 3 3: 18 
commission 76:25 

78:22 

I 
.l 



I communication 50:20 
"J, 51:3,8 

,I communications 48:2 

< 

50:24 54: 19 

Communist 40: 15 

communista 73:5 

companies 9: 13 12:5 

19:16 27:10,11,15 

company6:21 7:10 

10:22 39:5 

complete 12:3 16: 14 

complies 23:23 

condition 44:23 

conference 74: 19,22 

congress 39:12 40:15 

73:4,12,13,17 

conjunction 43:25 44:9 

connection 13:3,8 

conservation 44:24 

containers 22:5 

continue 37:23 

continued 24:8 47:22 

contrary 51 :22 

convenient 8:6 

conversations 57:22 

copies 71 :23 

copy 23:19 72:10 

corner 40: 13 

-. Coronas 22:9,12 61 :20 
)CORPORATION 1:9 

corps 26:2,4 52:21 

correct 8:11 16:10 

20:24 24:7 30:20 

31:19 49:14 52:11 

62:21 65:22 66:2 

71:8,18 74:17 

Council 31 :23 

Counting 63:9,11 

countries 39:15 41:7,8 
41:10,11,13 

country 11: 16 20: 17 
45:13 47:17 

COUNTY76:6 
couple 71 :23 

course 50: 10 

court 1:2 5:15 8:8 
created 15:21 46:17 

47:20 

creation 47:23 

Cruz 15:3 

CSR 1:25 76:24 

CTC 17:7,17 

Cuba 12:6 17:18,25 

18:2 25:8,15 36:13,22 

37:2,16 41:20 42:2 

43:15,18,20 44:13 

50:7 54:14 55:10 
56:20,23 57:2, 7, l 6 

58:7,9,14,25 59:8,14 

59:21 60:11 73:5 

77:11 

Cubalse 25:21,24 26:22 

28:8,9,13,14,16 29:14 

29:25 30:2,6, 16, 17 

31:2,3 32:16,17 33:4 

33:12,14 34:4,25 35:2 

35 :6,9, l 0, 11 38:20,21 

65:7 67:8 69:4,10 

70:5,20 74:3 

Cuban 18:3,4,6,7,10 

19:1141:24 47:15 

53:14,15,19 63:18 

70:22,24 

CUBANA 1:5 

Cubans 52:22 53:3,9 

54:4,7 

cubatabaco 1:6 7:7,8 

44:2,6 46: 18,20 47: 11 

47:12,14 48:5 78:4 

culbro 1:9 7:7 
current 6:18 8:12 

12:24 

currently 56:19 

customers 62:6 

Czechoslovakia 45:2 

45:10 

C-o-m-i-n-t-u-r 33: 14 

D 

D 6:7,7 77:2 

date 12:17 16:9 78:4 

Davidoff 61: 16, 17 
day 75: 14 76:22 78:20 

day-to-day 9:5 

de 17:1164:14 73:5 

deal 70:6 

dealing 70:5 

dealings 68: 16 

Deauville 35:17 37:18 

DEBRA3:10 
december 1:19 2:2 

76:22 78:4 

defendants 1:11 3:14 
7:6,8,12 72:9 74:14 

DEL 1:5 

delegation 21 :4 

delegations 11: 11 

20: 13, 15, 16,20,25 

40:16 

deliver 9:23 20:8 68:21 

69:3,6,17 

delivered 68:25 69: 10 

69:15,20 

deliveries 44:21 68: 17 

68:19,24 

delivery 74:7 

demand 32:25 33:10 
34:23,23 

department 46: 13,15 

46:17 47:25 48:3 

dependent 8:21 9:2 

depicted 74:18 

deposition 1:17 2:5 

5:1114:3 39:19 

76:12,14 78:4 

describe 9:4 18:23 21:9 

22:7 

described 33:7 44:10 

design 23:22 73:3 

designs 22:20 

detail 18:24 

detailed 34:3 

Dick 7:4 

DICKERSON 3: 17 
different 9: 7 10: 16 

11:11 12:4 13:22 

15:9 16:15 17:2 

28:18 30:4 33:18 

34:9 39: 10 52:7 

60:21 74:3 

differently 72: 15 
diplomatic 25:25 26:4 

26:8 52:18,21,22 53:4 

62:20 63:2,20 64:21 

70:14 

diplomercado 26:7 

diplomercados 35:11 

36:18 70:14 

diplostore 36:23 

diplostores 36: 13 3 7 :2 
directly 69:3,6 

Discussion 14: 11 

display 43:4 

disregard 50:9 

distribute 13:21,21 

17:3 27:9,20 30: 19 
31:2,20 32:22 35:16 

37:24 38:2, 19 39:25 

40:24 62:24 64:20 

65:7,17 66:9,16,25 
69:20 

distributed 16:25 25:2 

29:1130:1531:22 
32:4 34:25 35:3 

58:13 60:7 62:12,17 
63:7,23 65:11,19,22 
66:3,7,10,13 67:7,19 

67:20,24 71:6,15 74:2 

74:5,19 

distributing 63:19 

distribution 29:4 30:23 

59:7,20,24 60: 18 

73:12,13 

DISTRICT 1 :2,3 

divided 72: 15 

DOCUMENT 77:9 

documents 58:12,14,19 
58:20,24 59: 14,22 

60:5,6,9, 10, 12, 14, 16 

60:18,22 61:5,9 77:10 

doing 70: 10 

dollar 53:21 54:9 

Dollars 53: 12 

done 12:4 73:13,14 

dots21:12 

doubt 25:10 

down 8:9 29:8 

downing 3: 17 6: 12 7 :4 

7:12,16,18,20 8:22 

9:3 10:21 11 :4,8,21 

12:18,22 14:10,12 

17:14 18:12 23:11,13 

24:10 26:6 27:16,19 

27:23 28:21 29:18,23 

32:7,14 33:15 39:24 
44:7,8 46:5,24 48:18 

48: 19,21 58:9,23 59:3 

59:6,16 60:4 61:8,10 

61:12 62:19 65:5 

69:23 71:20 72:4,11 

74:12 75:6 77:5 
Duenas 70:7 

duly6:8 76:13 

during24:18 65:11 

68:13 

duties 8: 12 11 :25 
D-e-a-u-v-i-1-1-e 35: 18 

d.b.a 1:5 

E 

E 3:2,2 4:2,2 6:7,7,7,7 

76:2,2 77:2 

each 18:25 22:3,4, 10 
42:24 65:23 66:3, 10 

66:17,25 71:10 

earlier 35:13 44:10 

67:6 

educational 10:3 

effect 5:14 

Eiber4:4 
either 26:14 45:13 48:9 
el 14:9,14 33:19 37:18 

68: 11 

ELENA 3:22 

elsewhere 37:8 

employed 48:7 

employee 44:6 47: 11 

47:14 68:11 70:13 
employment 6:19 10:3 

EMPRESA 1:5 

English 7:24,24,24 
44:15 . 

enough 52:13 

enterprise 33: 17 

enters 14:3 

entire 29:24 30:6 

entities 18:5,6,7,10 
entity 18:3 59:7 

ERRATA 78:1 

escort 14:25 

Page 80 

Especiales 22:9, 13 

61 :21 

especially 35:20 

ESQ 3:10,17,22 

establishment 10:23 

Et 17:16 

Europe 43:24 

EVENSON 3:10 7:14 

8:14,18 12:15,19 

27:13,18 32:12 39:18 

39:21 44:5 45:25 

48:16 59:2,5,12 62:14 

65:3 69:22 71 :22 

72:8, 12,20 74:9 77:6 

event 39:13 40:11,14 

40:19,2142:2475:2,5 
j 

events39:ll 42:17,19 ! 

42:21 i 
ever 8:2,5 13:2 15:13 

15:17,20 16:4 20:5 

21:4 23:16 24:15 

25:4,4,14 26:14 35:22 j 
; 

36:16,19,2137:739:2 ! 
43:1745:1847:14 · 

48:5,7,11 51:5,8,24 i 
52:7,25 53:18 54:19 I 

'·; 56:10 68:15 69:3,6,9 . 

10:19,22,25 I 
every28:1229:1674:7 d 

74:8 ! 
exact 16:9 

EXAMINATION 6:11 

72:19 74:11 77:3 

examined 6:9 

except 5:7 

Excuse 8:14 12:15 

' 
1 
l 
:l 
1 

39:10 62:15 J,') 

exhibit 23:21 61:12 

72:2,3,9,18,22 74:15 ·1 

exhibiting 42: 10 j 
exhibition 43:2 

exhibitions 43:5 

exist 50:10 58:20 

existed 60:6 

existence 14:2,7 59:11 
expires 76:25 78:22 

explain 8:3 74:22 

explained 60: 11 

explosion 33: 10 

export 41 :20,20 I 
_ex_p_o_r_te_d_4_2_:2___ j 

-F-6-:7_7_6-:2.....:F"------ ! 
face 22:22 i 
factories 9:7,14 73:24 j 
factory 10:9 14:9 16:23 i 

38:15,16 39:5,11 56:5 

68:12 74:24 

fair 27:23 33:2 

l 
,---~------..... ., •• , ....... -~------ ---~ ....... --. ·'• <l ... ..,., .... _,....,,.,.~--·-- •.• ..-,.:., ...... ｾ＠ •• ,1, .... ,.,., ....... ,..,._..,...., • ..-1 ... .,,._... ...,,.~_, • ---~,--- ...... -- ·J--•--·~-...... - .. -......... .. ----:::ii 



{ 

i 

I fairly 39:7 
- . fairs 42:4,4,12 43:7 
. fame 55:19 

famous 19:3 50:4,5,6 
51: 13, 15, 16,20,25 
52:5 55:2,21 56:2,7 
56: 11 

far 37:17 44:24 
fernando 1:17 2:6 6:15 

75:1176:1177:5 

78:5,19 
few67:671:22 
Fidel 51:15, 17 

Fifteen 38:6 
Fifty 38:21 
figure 23:5 24:5,14 

71:11 
filing 5:4 
filled 74:24 

find 72:5 
finish 65:3 
finnegan 2:7 3:13 7:5 
firm 7:5 
first 10:7 13:5,9,12,25 

14:6,13,19,21 15:5,7 
15:10 16:10 22:25 
24:4,6 33:21 35:10 
39: 12 46:6 48:20 

', 55:13,15 59:14 72:17 
' 

72:17 
five 37:21,22 54:2,12 

57:25 58:2,17,21 
59:10 60:12,12,14 

fixed 29:7 
Floor 3:8 
FLORAL 78:3 
follows6:5,1011:6 

34:3 62:16 
force 5:13 

foreign 17:5,6 20: 13, 15 
20:20,25 21 :3 31 :6,8 
31:12,23 32:5,11,12. 
40:16 

Forgive 29:2 
form 5:7 39:18,21 46:2 

69:22 

forth 76: 13 
forward 74: 13 

four 9:25 42:3,15 
friend 14:24 
from 13:7,14 14:8,14 

15:6 16:15,22,23 18:2 
23:8,19 25:18,21,23 
28:20 30:9,24 31 :9,20 
33:2 34:20 36:5 

38:12,16 41:14 46:9 
46:13 48:24 50:9,14 
52:6,10 55:7 57:12 
63:14 64:17,22 65:23 
66:4,10,17 67:10,18 

•-h•-.... '•• -~--... ,,. .... - ., __ ...., ............ - ... ~-·. 

68:14 72:12 73:20,23 

78:6 
function 9: 19 I 0:23 

63:4 
further 5:6,10 74:11 

76:16 

G 

Garrido23:14 
gave 15:3 38:5,9 
general 1:9 7:6 8:21 

78:4 
gifts 11:3,7,9,10,17 

18:18,20 19:19,22 

20:9 
give 10:2 20:6,25 23: 11 

38: 17 43:8 72:4 
given 11:10 19:18 

20:13,14,19 76:15 
giving 10: 11 70:9 

glass 23:25 
go 11:15 20:17 26:14 

27:2 30:8 36:9 64: 11 
going 20:23 24:21 

72:16,21 
gone 32:3 
Gonzalez 68:7 

1 

government 18:3,4,6,8 
18: 10 

grew 34:21 

H 

Habana 35: 17 37: 17 
46:7,1148:2249:10 
49:12 61:14,22,23,24 

Habanos 48:7 
hand 76:22 
happened 12:10 25:19 

33:9 47:8 
Havana 35:8,24 36:2 

37:12,13 
having 6:3,8 
head 8:9 
hear 13:9 14:19,21 15:5 

50:14 
heard 13:2,5 14:17 

15:7 55:6,18 70:22,25 
held 2:6 9:24 12:23 
help 27:17 

her 68:9,16 
hereinbefore 76: 12 
hereunto 76:21 

high 19:10 
higher 32:25 34:23 

40:4,7 
him 8:19 11:13 15:2,17 

15:22 23:15 47:9,19 
61:12 65:3 72:16 

history 10:2 14:22 
hold 11:19 12:8 

-·· ' ·----~----

Page 81 

hotel 35:19 53:8 61:23 invoices 60:23,24 61:2 Latina 17:11,13,22 

61:24 68: I 8 69:2 73:23,25 law 7:5 

hotels 33:18 35:8,15,19 74:4 lawsuit 58:5 

35:23,25 36:7 37:3,10 involved 45: 12 leaf 22:25 
37:16,21,22 45:22 involving 51 :9 learn 13:25 14:6 
52:7 53:7,14,20 54:5 island 35:20 leave 30:18 
54:8,16 62:21 63:2,8 issue 55:15 leaves 39: 19 
63:19 64:21 65:8 left 21:12 24:19 39:8 
67:8 69:7,15 J legal 54:9 

hour 59: 18 January 10:17 legalized 54: 10 
Hoyo 64: 14 job 6:17 9:18 10:7,10 legend 40: 10, 13 74:25 

Humidor 10:18,22 59:5 Jose 70:2 Leipzig 43: 10 

59:6,15 63:5 73:10,21 Juliet 66:3 Leizip 42:5 
73:22,22 Julieta 45:8 64:12 less 27:8 29:7, 17 32:2 

H-u-m-i-d-o-r 10:20 65:15 32:23 57:24 73:8 

H.Upmann 66: 15,20,23 just 11:14 13:24 18:5 let 13:24 59:9,16 67:4 

66:24,25 18:13 23:11 36:9 72: 11 

H.Upmanns 66:16 38:9 43:2 51:22 54:3 lettering 21: 17 22: 15 
67:4,6 71:4,22 74:13 22:21 

I letters 21 :24 

idea 71:25 K let's 27:2 36:9 56:22 
imagine 60: 13 kept 58:16 62:8 ' 

INC 1:10 78:2 knew 47:4 69:25 Libre 35: 17 37: 17 46:7 

including 19:25 know 15:22,24 16:4,7,9 46:1148:2249:10,12 
incoming 60:10,19 61:3 18:15,19 20:14,19 61: 14,22,23,24 

61:6 77:12 23:14,15 25:3,24 26:3 LIEBERMAN 3:6 
increase 52:9,12,14 26:11,24 32:4 36:15 like 21:10 22:10 50:8 

64:16 37:6,15 40:20 41:11 70:17 72:14 
l 

increased 63: 16 41: 16,22,23,25 42:23 limited 59: 10 ·: 

increasing 52:7 44:7,7 46:3,15,19,25 line 22:25 78:6 
j 

independently 50:9 47:3 49:2 50: 12 listed 18:6 i 
Indian 23:5,5 24:5,14 51 :20 52:4 54: 13,25 little 59: 17 

' indicated 30: 12 56:18 57:5,8,24 58:5 LLP 2:7 3:13 ·i 

' indicating 61: 16,20,21 62:4 65:19 68:7,9,24 location 26: 14, 17 36: 13 l 
j 

73:9 69:5,8,19 70:2,2,12 36:22 49:15 
! 

l individual 71:7 70:16 71:24,24 locations 26: 12 i 

Industria 6:22 68:23 knowledge41:19 43:14 long9:24 11:19 12:8 
! 

j 
industry 10:5, 16 17:7 54:17 56:14,24 57:4 look 22:10 23:22 61:15 l 

l 
17:21 57:10 69:24 looked 21:9 23:24 1 

J 
information 17:23 75:3 known 54:15 looks 72:14 I 

J 

infringed 7:9,11,13,15 KRINSKY3:5 lot 31:5 50:11,13 62:7 1 
institution 58: 16 luxury 75:5 l 

interested 76:19 L L-e-i-z-i-p 42:6 
·, 
I 
! 

interior 35:20 L 4:2 6:7 
:i 

Internacional 37: 13, 19 label 23:24 24:4,6,12 M 
l internal 41 :23 24:15,18 M 1:17 2:6 3:17 6:7,15 

international 17:24 labels 9:10,12,15,23 75:11 76:11 78:5,19 
J 

42:3 lady 8:24 made 18:21 19:12,15 
interpreter 4:4 6:3 7: 10 Laguito 14:9,14 16:23 19:22,25 23:9 46:16 i 

1 
7:15,17,19 8:16,20,24 56:5 68: 11 74:24 55:10 57:13 58:4 j 
9:8,9 10:19 11:13,22 lame 47:4 73:3 74:23 ' ·1 

12:20 17:13,15,15 Lanceros 22:9,12 61:20 magazine 56:4 
j 

! 
18: 11 24:8 26:5 73:7 magazines 55:8,9,11,20 

., 
' 

28: 19 29:20 32:6 large 34: 18 55:22 

33: 13 35: 18 42:6,8 larger 38:15 39:6,12 mainly 62:2,4 

1 46:22 58:8 last 8:23 49:3,11 50:19 make 12:6 14:25 33:20 
introduced 13:18,20 58:2159:10,1871:25 44:21 52:17 59:12,16 

71:24 later 15:3 68:4 maker 14:24 i ·, 
invoice60:17 61:6 74:6 LATHAM3:19 makes 46:14 

j 77:12 Latin 17:14 making 20:9 47:22 
'{ 

ii ~--...---..,.... -_ __._,,._,.,._ """" ___ .,.,....,. .......... --. ..... -- ,. 



Manuel 70:3 
· manufacture 9:21 

many 16: 17 26:21,24 
27:3,12,24 28:15 
29:13 30:5,22,25 31:7 
32:4,21 33:23 34:7,10 
35:6, 15 37: 10 38:2 
39:16,25 40:23 41:11 
42:23 44: 12 50:23 
58:18 60:7 63:18 
64:16,19,25 65:6,16 
65:19 

Mariano 70:7 
mark 7:9,16,18 50:4 

51:13 54:25 
marked 23:20 
market 26:8,10 
markets 52: 19 53:4 
marriage 76:18 
Martinez 70:3 
materials 10: 11 
matter 76:20 
may5:1159:ll 
mean 13:19 14:22 

19:22 31:25 53:11 
means 8:15 13:4 33:19 

36:11 
meant 44:4,9 48: 18 

.. meet 15:13,20 16:4 
member 21:3 
mentioned 36: 14 37:3 

37:13 51:10 54:21 
68:20 

Mercedes 68:7 
merchandise 42: 18 
met 15:15 
midsize 22: 13 
might 37:19 49:18 72:5 
mind 37:20 

Minister 31 :6, 7, 12 
ministries 11: 11 12:4 
Ministry 17:5,6,6,7 

32: 12 
minutes 67:6 
mischaracterized 

27:14 
mistake 12:16 
misunderstanding 67:5 
moment 6:20 58: 17 
Monte 64:14 
Montecristo 45:7 64:12 

65:15 
Montecristos 65: 16,23 
month 28:11,12 29:16 

31:14,16,23 
monthly 16: 19 26:25 

28:23 31:11,25 
months 29:6,6,8,16,16 
more 8:21 18:24 27:8 

28:14 29:6,16 32:2,8 

32:23 40:8 41:2 
51: 15,20,23,25 52:4 
57:24 58:18 59:17 
65: 11,23 66:3,7,9, 14 
66:16,25 67:20,22 
68:3 73:7 

morgan 2:7 3:13 7:5 
movement 41 :23 
moving 74: 13 
much 30:8 32:25 40:6 
must 51:18 58:22 60:14 
myself 12:12 

N 

N 3:2 4:2 6:7,7 77:2 
Nacional 17:8,10 35:19 

37:18 
name 6:13 7:4 15:3,25 

19:9 22:16 23:2,2,5 
23:25 47:5,10 57:3 
59:4 78:4 

named 16:7 66:18 
National 17:20 
nationals 53:19 
need 9:8 72: 10 
needed 19:6 
neither45:14 
never 20:24 
new 1:3,18,18 2:8,8,11 

3:9,9, 16, 16,21,21 
76:4,6,10 

news 17:23 
next 10:13 23:3 47:10 
nods 8:9 17:15 
non-allying 39: 15 41 :9 
norman 3:22 14:3 

39:19 
Notary 2: 10 6:4,9 76:9 

78:22 

noted 75:8 
number 7:21 27:6 

29:10 37:15 40:3 
58:12 63:6,14,22,24 
63:24 64:6,10,16 
67:23 71:25 

numbers 38:5,9,10 
39:2 74:15 

NY78:3 

0 

0 4:2 6:2,7 

oath 5:13 

Object 39:21 
objected 58:6 
Objection 39:18 45:25 

45:25 69:22 
objections 5:7 
offl4:10,ll 72:6 
officer 5: 12 
offices 2:7 

official 70: 16 
Oh 35:9 49:2 51:18 

57:9 65:18 67:14 
Okay 7:19 8:4 21:21 

36: 19 44:4 54:3 
59:16 73:10,20 75:6 

old 24:15 
once 44: 14, 17 69:20 
one6:2412:13 17:24 

22:4 43:12,13 44:15 
45:14 46:14 65:10,14 
75:4 

ones 11:15 35:24 37:12 
37:12 45:11 56:20,20 
56:22 66:18,21 68:20 
74:23 

only31:1935:ll 44:14 
44:15 60:12,13 

operated 17:25 
opinion 50:3,18 51:12 
order 9:15 12:6,7 16:14 

19:4 31:13,16 52:16 
orders 9:6 12:3 17:2 

18:22 19:2 25:20,22 
70: 10, 11 

organism 33:11 
organisms 10:25 16:15 

17:2 18:13 28:18 
30:4 

organization 31 :4 
68:22 

organizations 13:22 
18:14,15 19:18 20:6 
27:16,21,22 28:4,5,6 
30:19,2132:1933:7,8 
34:5 37:24 38:3,25 
59:21 74:3 

other 18:9 24:25 25:5 
26:9 30:19,21 32:19 
33:7 34:5 35:19 
36:13,22,22 37:2,7 
38:5 43:13 46:10 
48: IO 49:20,21 50:9,9 
51:14 54:23 55:22 
56:25 58:7,9 59:7 
60:21 62:24,25 63: 16 
63:18,23,25 64:8,11 
64:15,20,25 65:6 66:6 
66:13,22 67:8,13,21 

67:23 68:24 
others 29:9 37:19 67:14 
out 11:15 17:25 20:17 

24:19 

outcome 76:19 
outgoing 60: 10 61 :4, 7 

77:13 
outlet 68:22 
outlets 35:6 59:8,21 
outside42:2 43:15,18 

43:20 44:12 57:2,7,16 

over 12:12 59:18 
overhear 51 :8 

p 

P 3:2,2 4:2 6:2,7 23:21 
72:12,12,13,13 

page23:19,2172:17,17 
77:3,10,12 78:6 

pages 74:14,18 
Panatelas 22:9,13 

61:21 
Panza 64:13,14 
paper 73:8 
para 33: 19 
park2:7 3:15 78:3 
part 18:17,20 41:7,8 
Partagas 45:7 64:13 

66:8,9 
particular 43:7 50: 16 

68:21 
Partido 73:5 
parties 5:4 76:17 
party39:13 40:15 58:7 

58:9 73:4 

pass 60:15 
PATRICIA 4:4 
Pause 23:12 72:7 
penalized 53 :21,23 
people 15 :9 51 :23 
Pequenos 17: 11 
per 28:22 31:10,13 
percent 34:4,4,24 35:3 

38:4,6,20,21,22,24 
62: 13, 18 64: 18 

percentages 38: 10 
perez 1:17 2:6 6:15 7:1 

8:19:110:111:1 
12:1 13:1 14:1 15:1 
16:1 17:1 18:1 19:1 
20:1 21:l 22:l 23:1 
24:1 25:126:127:1 

28:129:130:131:l 
32:1 33:1 34:1 35:1 
36:1 37:1 38:1 39:1 
40:1 41:1 42:1 43:1 
44:1 45:1 46:1 47:1 
48:1 49:1 50:1 51:1 
52:1 53:1 54:1 55:1 
56:1 57:1 58:1 59:1 
60:1 61:1 62:1 63:1 
64:1 65:1 66:1 67:1 
68:1 69:1 70:1 71:1 
72:1,2173:1,2074:1 
75:1,11 76:11 78:5,19 

perfect 44:22 
perhaps 51:22 68:3 
period 65: 11 68: 13 
person 12:11 15:20 

47:5,10,13 70:9 
personal 54: 17 

Page 82 

personally 15:22,23 

personnel 52:20 
Persons 57:13 
pesos 53:14,15 
photo 72:24 
photograph 61: 11 
place 3:8 37:7 42: 12 

43:6,9 57:22 
places 25:8 
Plaintiff 1 :7 3:7 
plaintifrs 72:2 
plan 28:6 
planner 70:20 
Plaza 6:16 
please 6:14 8:3,6,8 43:9 1 
point 34:3 53:18 
position 6: 18 9:24 

10:13 11:1912:8,12 
12:24 70:16 

j 

.l 

:! 
positions 10:16 ' 
possible 20: 10 24: 17 ｾ＠

25:12,15 I 
poster 49:4, 12, 15, 17,22 
posters 48: 14, 14, 18,20 

49:6 
Prensa 17:11,13,22 
prepare 9:6 
prepared 7:25 45:24 

75:5 
present 72:15,16 74:4 
presented 72:22 
press 17:14 49:24 
previously 6:3 23:20 
prior 13:15 14:16 

19:13,16,19,23 20:3 

· 58:5 71:13 j 
produce 38: 15 39:6, 11 i 
produced 39: 16,23 i 

56:20,21,22 57:2,6,15 j 
58:25 61:9 :! 

product 13:3 19:11 

production 10:12 56:6 1.· 

74:15 
products 9:21 1 

protocol 11:3,718:17 l 
18:20 l 

provide 10:24 
Public 2:11 6:4,9 76:9 

78:22 
ｾ＠
l 

publicity 48: 12, 13 i 
Puerto 47:16 j 
Punch 64:13,14 1 
purchase 25:9,12,15 j 

33:12 53:6,9,13,19 
4 

54:4,8 j 
purchased 54: 14 j 
purported 70:20 l 
purpose 42: 10 44:20 
pursuant 2:8 ｾ＠
put 23:4 40:9 l ___ J 



I P-u-n-c-h 64: 14 
P.C 3:6 

·I p.m 2:3 75:8 

0 

quality I 9:9, IO 52: 17 
quantities 13:11,13 

26:23 

quantity 29:5,8 39:6,12 
question 5:8 8:2 46:4,4 

62:16,17 65:4 
questions 7:22,22 71 :22 

R 

R 3:2 4:2 6:2,2,7,7 76:2 
RABINOWITZ 3:5 
ran 24:19 
read 11:6 23:16 49:24 

55:2062:16 
reason 69:10,11,13,14 
recall 15:7,10 19:22 

27:3 55:25 57:14,21 
58:3 

receipt 59: 19,23 

receive 13:10,12 16:13 
16:18,22 25:20 27:25 
29:14 30:23 31:8 
34: 11 73:22 

· received 11:12 14:8,13 
21 :4 24:22 27:4,6 

29:3 30:13 31:19 
46: 12 62:9 73:23,25 

receiving 14:16 25:5 
33:25 

recent 60:13 

Recess 60:3 
recognize 61: 11 72:23 
record 14:10,11 72:6 

76:14 

records 58: 11 
reflect 58: 12,24 59:23 

77:10 
regular 40:4 75:4,4 
related 76: 17 
relating 15:9 
Relations 17:5 31:6,8 

31:13,24 32:5,11,13 
46:13,16 

remain 63: 14 

remainder 30:3 32: 18 
33:6 38:4 

remained 39:7 

remember 8:8 15:12 
19: 14, 17,20,21,24,25 

31:18 37:17 40:3,6 
41:9 42:13,25 43:13 
47:1049:16,17,19 
50:22,23,25 51 :2, 18 
55: 17 57:9,23 64: 15 
65:18,21 

repeat 62:15 
report 61:6 77:12 
Reported 1 :24 
reporter 2: 10 8:9 76:9 
REPORTERS 78:2 
reports 49:24 60: 19, 19 
represent 7:6 

representation 19: 10 
representatives 40: 16 
request 33:21 59:9 77:9 
requested 31 :5 
requesting 59:22 

requests 16:15 19:2,12 
19:25 52:6,8 

reserved 5:8 

respect 60:5 
respective 5:4 
responsibility 9:20,22 

45: 15 
responsible 47:5,23 

59:7 

rest28:18 33:8 34:5 
results 60:23 
review 7:25 
revolution 10: 15 
Rey 64:14 
Rican 47:16 
rich 74:23 
right 8:10 13:15 21:12 

30:25 34:14 37:20 
40:12 61:8,16 64:10 
64:19 66:22,23 67:4 
67:12 75:6 

ring21:8 
RIOS4:4 

Roger 46:21,22 

Rojas 70:7 
Romeo45:7 64:12 

65: 15 66:3 
room 14:4 39:20 
roughly 34: 14 62: 12, 18 
RPR 76:24 
rule 2:5 50:8 
RWS 1:7 

s 
S 3:2 4:2,2 6:2,7 
sale 26:19,20 36:6,12 

36: 16,21,25 37:8, 11 
37:16 43:3,4,14,18 

58:661:17 
sales 11:23 12:2 36:20 

59:8 61:7 77:13 
salespeople 50:14,16 

54:16 
salesperson 6:20 8: 13 

8:15,25 9:2 50:20 
Salon 10:17,19,22 

11:24 12:2 59:5,6,15 
63:5 73:10,21,21,22 

same 5:5, I 3 8:22 27:6,9 
27:11,20,22 28:3,5 
29:15 32:24 34:13 
38:14 40:13,25 44:5 
44:25 45:3,4,11 47:24 
50:18 53:2 62:23 
64:9 72:3 73:8 

sample 19:10 

Sanchez 16:2,5 
Sancho 64: 13, 13 

saved 60:12 

saw 16: 11 20:24 49:3 
49:11 

saying 55:21 
says 55:10 73:4 

sealing 5:5 
second23:1127:2 

36: 10 72:4 
see 13:24 20:5,9 24:15 

26:19 36:6,16,19,21 
37:7 46:6, 10 48: 15,20 
55:13 56:10 61:19 
62:8 67:4 72:11 73:4 
73:15 

seeing 47: 19 49: 17 
seen 43:17 45:18,21 

48:11,12,13 49:6,14 
49:18,20 55:8,9 

sell 12:5 42: 11 54: 18 
send 32:2,10,15 42:9,20 

74:6 

sending 70: 10 
Senor 23: 14 
sent 7 :25 42: 18,23 
set 76:13,22 
shape 24:5 
sheet 73:8 78: 1 
ship 9:12 18:9 26:21 

28:3,16 30:6 33:23 
shipment 9: 16 45: 13 

58:24 59:24 77: 11 
shipments 14:13,16 

19:15 56:15 
shipped 22:5 27:15 

28:7,10 29:24 30:3 
33:6 45:5,9 62:9 

shipping 33:3 
shop 52:18,22 53:4 
Shorthand 2: 10 76:8 
show 23:21 60:7,23 

72:8,21 

showing 61:12 

sides 22: 16, 18, 19 
signed 5:12,14 

since 8:24 12:23 49:7 

49:15 
six54:12 
Sixth 39:14 41:2,4,5,6 
size 73:6,8 

sizes 34:9 

small 13:11,12 17:20 
17:2126:2342:25 

smaller 32:20 40:12 
smallest 22: 14 66: 19 
smoked 20: 10 
smoking 51: 15, 16, 17 

51 :21,23 52:2,5 
socialist 42:4 
sold 25:25 26:3,12 35:7 

56: 19 62:2,5 

some 21:12 24:17,19 
29:6,6, 16, 16 

someone 20:7 25:5,9 
someplace 37:4 

something 39: 13 
sometimes 32:2,2 

soon 73:16 
sorry 11:4 21:21 28:19 

29:2138:843:8 
48:21 59:3 72:14 

sort 8:25 
SOUTHERN 1 :3 
Soviet44:19 45:6 
Spain 43: 11 
Spanish 7:23 

speak 11:14 
special 40:9 74:23 
specialized 61: 15 ,25 
specific 51:2 55:25 

59:17 
specify 20:22 
sporadic 25:20 

ss 76:5 

stable 29:5 39:7 63:14 
stained 23:25 

STANDARD 3:5 
STAR 78:2 

start 56:22 
started 10:5,17 13:17 

19:4 33:11 73:21 
starting 71:5 
state2:ll 6:1310:25 

13:22 16:16 30:4 
37:24 38:3 76:4,10 

states 1:2 40:18 41:14 
54:13 55:2,19 56:3,8 
56:12,16,19 58:7 

statistics 60:20 
stayed 38:14 64:8 
stays 53:2 
still 47:20 48:25 53:3 

59: 11 
STIPULATED 5:2,6 

5: 10 

stock 24:18 

stop 51: 17 
stopped 47:19 51:15,16 

51:21,23,25 52:5 
stopping 8:7 
store 61: 15,25 

Page 83 

stores 35:12,14 50:15 
52:23 62:20 63:3,7,20 
64:21 70:15 '. 

story 15:5,8,1 I 
straight 54:3 
street 12:13 26:9 
subject 50:21,24 51:3 
Subscribed 75:13 

78:20 
substantially 39:3 

52:15,16 

suffer 52: 17 
Sugar 17:7 
summary 60:22,25 
Summit 39: 15 41 :2,4,5 j 

41:6 I 
supply 34:23 52:11,14 j 
suppose 47:24 : 
sure 29:5 44:21 
sworn 5:11,14 6:3,8 

75:13 76:13 78:20 
S-a-1-o-n 10: 19 
S.A48:8 

T 

T 4:2 6:2 76:2,2 
Tabacalera 6:22 68:23 
TABACO 1:5 
take 8:5,9 42:12 43:5 

60:2 

taken 60:3,20 

talk51:5 

talked 35:12 51:24 
talking 30:10 35:9 

66:21 67:12 71:7,17 
tell 21 :4 57: 17,19 
temperature 44:24 
ten 34:22 
tenfold 34:21 
territory 12:6 41 :24 
testified 6:10 59:19 

testifying 59:25 

testimony 27:14 76:15 ~.·. 
Thank 71 :21 74:9,10 

75:6 l 
theirll:1817:219:2,8 J 

19:9 20:23 34:8 
themselves 20: 11 
thing 44:25 j 
things 54:15 

1
1 

think 8:15,18 12:15 i 
27:13,15 41:13 48:16 

69:25 J 
Third 3:20 1 
Thirty-five 35:3 38:22 i 
thought 29:2 64:6 j 
three 22:8, 11 34:8 
throughl5:957:ll •_l 

69:2 11:6 l 

l time 5:9 8:23 13:5 



16:10 24:12,18 25:2 
25: 1 U4 33:25 38: 11 
39:14 46:21 47:4 
49:3,1150:19 53:18 
68:13 71:13 73:20 
74:8 75:8 

times 34:22 44:12 
title 70:8,12 
tobacco 9:7,11,12,14 

9:2110:8,1512:5 
14:24 22:25 

tobaccos 61 :25 
today 7:2 53:3 
told 15:10 25:4 58:3 
top 22:21 40:12 61:19 
total 29:10 32:5 37:10 

37:15 50:24 63:6,22 
67:23 71:11,12,17 

tourist 51 :5,9 
tourists 50:7 53:8 
transcript 7:24 

translated 6:4 7:22,23 
translation 12:16 
Translations 4:5 
travel 44:12,18 
traveled 43:20,23 
trial 5:9 

trip 44:20 45:3,4 
·,. true 64:4 74:7 76: I 4 

turismo 33: 19 
two 35:12,14 36:13 

37:2 39:10 70:14,14 
74:14 

type 11:9,17 56:11 
types 22:8 

u 
Uh-huh 38:18 62:11 
understand 8:3 39:22 

46:4 55:3 
understanding 55:5 
Union 44:19 45:6 
united 1:2 40:18 41:14 

54:13 55:2,19 56:3,8 
56:11,15,19 58:7 

Units 71:19 
until 10:16 11:20 12:9 

24:7,8,19 32:23,24 
34:13 39:7,9 47:7 
60:14 

use20:23 24:7,15 72:3 
used 8:22 13:2,10 14:25 

18:17,19 20:8 24:12 
25:20 41:3 68:17 
74:6 

r·-,, using 38:9 53:14 

U.S.A57:20 

V 

\ 
V 6:7 78:4 

I 

\ 

vague 59: 13 
valdes 1:17 2:6 6:15 7:1 

8:19:110:111:1 
12:1 13:1 14:1 15:1 
16:1 17:1 18:1 19:1 
20:1 21:1 22:1 23:1 
24:1 25:1 26:1 27:1 
28: 1 29: 1 30: 1 31: 1 
32:133:134:135:1 
36:1 37:1 38:1 39:1 
40:1 41:1 42:1 43:1 
44:1 45:1 46:1 47:1 
48:1 49:1 50:1 51:1 
52:1 53:1 54:1 55:1 
56:1 57:1 58:1 59:1 
60:1 61:1 62:1 63:1 
64:1 65:1 66:1 67:1 
68:1 69:1 70:1,3 71:1 
72:1 73:1 74:1 75:1 
75:11 76:11 77:5 

78:5,19 
various 59:21 
Vazquez 68:8 
Vedado 6:16 
Veraderos 35:21 37:14 

37:18 
verbally 8: 10 
very42:13 59:13 74:23 
visit 35:22,25 

vitrola 23:25 
vs 1:8 

w 
Wait 65:3 
waiting 11: 14 

waived 5:5 
want 8:5 23:21 72:2,15 
wanted 51:23 
warehouse 8:13 12:13 
wasn't 52:13 
WATKINS 3:19 

way 16:3 23:24 32:3 
76:19 

Wednesday 1: 19 
well 8:18 9:2 12:4 14:8 

35:8 42:14 46:12 
47:9,24 50:7,17 51:22 
53:8 56:4 61:25 62:8 
68:18 

\ 

went 10:15 12:12 24:5 
29:8,9 30:7,9 31 :3 
34:12,17,18 47:15,16 

64:7,12 

were 11:25 12:4 16:25 
20:12,14,16,19 21:11 
21:17,24 22:5,8 23:9 
24: 17, 19 25:4,8 26: 11 

26:20 29:8 32:19 

33:3 34:3,7,8,24 

36:12,25 37:8 39:10 

39:16 40:9 41:3,7,8 
42:15 43:2 44:22 

45:5,9,12,23 47:20 
48:7 52:7 56:7 60:7,9 
60:16,22 61:5 63:19 
66:6 70:5 71:5,7,14 
71:17 74:5,18,21,23 
74:24 

We're 30:10 66:21 

67:12 
WHEREOF 76:21 
white 21: 19,23 
whole 61 :3 63:24 
wholesale 54: 18 
withdrawn 25: 13 36:20 

41:20 

witness 6:8 23:23 44:15 
72:8 74:10 76:12,15 
76:21 77:3 78:5 

wood 23:10 74:23 
wooden 75:4 
word 8:20,22 13:2 

21:25 51:9 54:20 
words 51: 14 
work 10:5 43:25 44:10 

48:5,9 70: 19 
workers 10:1117:18 
working 73:21 

world 42:4 
wouldn't 67:25 
wrappings 9: 10,23 
writing 22:23,24 
written 19:7,8 20:21 
wrote23:17 

X 

X 1:4,12 77:2 

y 

y45:7 64:12 65:15 
year 13:25 16:19,20 

28:22 29:25 30:6 
31:10,20 32:6 33:20 
42: 13 46:8 58: 13 
60:8 62:23 65:23 
66:4,10,17 67:2 73:18 

yearly 18:25 31:21 
33:25 

years 9:25 10:24 38:3 
40:5 42:5 54:2,12 
57:25 58:2,17,18,21 
59:10 60:12,13,14,15 
68:4 

york 1:3,18,18 2:8,8,11 
3:9,9, 16, 16,21,21 
76:4,6,10 

younger 12: 11 

z 
Z6:7 

1,000 31:9 
1,15028:17 
1,20030:15 
1,250 28: 17,20 29:21 

29:21,25 31:9,13,17 
31:2332:3 

1,500 28:20 29:15,20 
29:21,22,25 30: 15 

10003-9518 3:9 

10022-4802 3:21 
10154-0053 3:16 

11 6:16 
11001 78:3 
12,000 30:9,24 31:20 

34:15 71:14 
120 34:6,19,20 38:6,17 

62:10 
120,000 34:2 67: 10, 19 

71:5 

13 6:16 

1450 1:25 
15 38:4,24 
15034:19 
150,000 34:2,6,20 38:7 

38:8,17 62: 10 67: 11 
67:19 71:6 

169 61:13 

1957 10:6 
196810:17 
1972 13:7 14:5,14 

16:11,18 18:9,12 
21:10 25:9,12 

1974 24:7 25:19 26:12 
26:22 29: 11,24 

1975 30:5 39:13,17 
40:14 74:19 

1976 32:21 
1979 34: 10 36:9, 12, 17 

36:22 39: 15 40:24 
1980 11 :20,21 32:23,24 

33:9 34:12,12,17 35:7 
36:4,5,7,25 37:10,23 
38:10,16 42:14,15 
51:14,19 52:10 62:8 
62:23 63:8 64:17,19 
65:11,17,24 66:4,10 
66:17 67:9,17,20,24 
68:5 71:5 

1980s38:1154:5 63:15 

198812:11 

1998 12:9,10 63:18 

64:4,17,25 65:6,12,20 
65:24 66:4,10 

2 

2 32:15 
2,000 31 :3 33:3 
2,450 29:15,18,20 
2,500 28:17,17 31:4 

Page 84 

32:15 33:4 
2:05 2:3 
20011:19 2:2 75:14 

76:22 78:4,20 

2223:21 

22nd 76:22 
23rd 10:16 

2341 23:21 
24 6:15 29:18 

25 22:6 71:10 

3 

3,500 30:19 
30(B)(6) 2:5 
329-9222 78:3 
3386 72:12 

3392 72:13 
3393 72:13,17 
3395 74:15 
3396 72:13 74:16 
3452:73:15 

1 

35 34:4 j 
3772:9,12 l 
38 72:9,13,18 74:15 ; 

___ 4-'----__ 1 
4,000 40:8 
4:15 75:8 

400 26:25 28:10 

42 26:8 
42nd 26:8 

45 2:5 

., 

' J 

5 ; -----=-----, 
5 1:19 2:2 32:8,10 41:2 : 

. 78:4 i 
5th 3:8 26:8 i 
5,000 40:8 
50 34:3,24 38:20 64:18 

78:2 
500 26:25 28: 10 67: 16 
500,000 64:24 67:7,10 
59 77:10 

! 
;1 
t 
1 

·i 

! -------; 
___ _:6"------ ' 

6,000 J 6:21 24:22,24 j 
27:5 28:2 29:3,12,13 
30:13 32:8,9,10 41:2 l 

6,74 77:5 
6/30/02 76:25 

61 77:12 

68th 26:9 

1 

1 
1 _______ \ 

7 

7,000 24:22 

70 14:20 15:6 :1 

70th 26:9 

71 14:20 1 
72 13:16,17 16:12 . 

19:13,16,19,23 20:3,4 I 
24:21 27:7 ｾ＠

····-··- ·-·· .. -----.... ··---



Page 85 

73 13:18 27:2,4 77:6 
74 13:14,18 23:8 24:9 

24:13,16 25:18,22,23 
26: 15 27:25 28: 15,24 

29:3 30:12 

740 3:8 

7530:7,23 31:8,9,12 

32:6,7 40:2 73:19 
750,000 63:13 64:3 

76 33:2 

77 41:13 

79 34: 13, 14 40:25 

8 

80 11:22 33:3,22 46:9 : 

48:24 67:18 68:6 
800 78:3 

800,000 63:13 64:3 
65:9 67:16,25 

82 44:17 

83 44:17 

83991:7 

85 62:12,14,18 

86 47:7,8,19,21 49:5,7 

49:13,15 

88 12:18 68:14 : 

885 3:20 ' 
; 

9 i 
ｾ＠

9 31:20 \ 
1 9,000 30:9,24 71:14 :j 

97 1:7 t 
98 12:18,19,20,:23 39:8 i 

39:9 l 
I 

i 
j 
{ 

ｾ＠

1 
' ' i 
:i 
.! 

·, 

j 
1 
t 

' 

l 
! 

• i 
' l 
i 

' 

\ 
' 

\ 
. . ~,.,_,~ -~, .. -.:.~--.......-,& .......... - --~---~- ----- ~- -~· ... ··•--· .... 

-•~.-~:...-•__..~.,.: .-,-......:, ·~•..-, ,>- .,,~:<.,;..w,• ._._,.,. .• ,, ',· .;,...-.·~· .· ... . ' 
.. -.. --~ .... ~· . ,. __ --:-·•·-'· .. .,...~. ｾ＠ ....... , .... 

.,._ .... ·--
I 

\ 


